BEFORE THE MISSOULA CITY-COUNTY BOARD OF HEALTH

In the Matter of                           }      PROPOSED FINDINGS OF 

the Variance Request of            }      FACT, CONCLUSIONS OF 

Dana Headapohl and                 }       LAW AND DECISION

Lawrence Martin                        }

                                       INTRODUCTION


Applicants Dana Headapohl and Lawrence Martin submitted a request for a variance from the definition of “increased use” in the Regulation 1, Missoula City- County Health Code and the requirement for a permit for the addition of two structures to their property.

Based on the information presented at the hearing, including written materials, maps and photographs, the Board makes the following Findings of Fact, Conclusions of Law and Decision.  
                                  FINDINGS OF FACT 

1. Applicants own real property located at 4740 South Avenue West in Missoula County.  The property is located in the floodplain of the Bitterroot River.

2. In 1983, a septic permit was issued for the property for a three bedroom home and the system was installed.  The site plan attached to the permit shows the drainfield was located 100 feet out of the floodplain.
3. Since it was first designated in 1974, the Bitterroot River floodplain maps have changed a number of times.  The entire property is currently within the floodplain and portions of the property are in the floodway.

4. The septic system is now located in the floodplain.  The use is preserved, but is limited to 3 bedrooms.

5. In May 1993, Doug Kikkert, a health department sanitarian, wrote a memo to Rochelle Glasgow in which he stated, “Approval for use is still valid for this parcel under conditions written on the original sewer permit.  Three bedroom use is maximum potential for this lot.”
6. In 1993 Applicants submitted a floodplain application to Missoula County to build a new three bedroom house.  The application was approved and the house was constructed.  In 1994, a pump house was added to the property.  

7. In 2007, Applicants moved two structures onto their property without prior review and approval by Public Works/Building, Floodplain or the Health Department.  The structures were remodeled as shown in photos contained in the staff report.

8. Applicants state they are at a stage of their lives where they wish to conduct certain hobby and spiritual activities outside their residence.   They propose to use the structures for storing art supplies, practicing fiber arts and meditation.    

9. The structures have been finished to an extent that they could be used as sleeping rooms.  The structures were elevated on pilings, painted, have floors, roofs, windows, doors, porches and/or decks, steps and have been supplied with power.  One of the structures contained a waterless toilet that was later removed.

10.  After complaints were made to the Floodplain Administrator concerning the structures, the Health Department investigated.  The Health Department determined the location of the structures on the property was prohibited under the health code because they impermissibly increased use of the existing septic system.

11.   The Health Department issued a Notice of Violation and Order of Correction, directing removal of the structures.  Applicants appealed the NOV to the Board of Health, which affirmed the Order.  Applicants have sought judicial review of the administrative order.

12.   Applicants seek a variance from the definition of increased use and from permitting requirements.  Applicants seek to keep the structures on the property.

Based upon the foregoing Findings of Fact, the Board hereby makes the following:
                              CONCLUSIONS OF LAW

13.   The Missoula City-County Health Code prohibits increasing use of a wastewater treatment and disposal system without first obtaining a permit from the Department (Section 3 Permits).
14.   The health code defines increased use as an enlargement or change in use where the change would potentially increase the effluent flow from the structure in excess of approved limits. (Section 2, Definitions)  
15.   The health code defines a bedroom as any room that is or may be used for sleeping and places discretion with the health department to determine if a room may be considered a bedroom.  (Section 2, Definitions)
16.   The property has been developed to the maximum allowed under the 1983 permit which is three bedrooms.  (See Sewer Permit No. 83-263a and memo from Doug Kikkert dated May 7, 1993.)
17.   In order for the Board to approve a variance, the Board must find that special circumstances exist which are peculiar to the Applicants’ property or situation and that are not caused by the Applicants’ action or inaction.  [Section 6(E)(1).]
18.  Applicants have not demonstrated special circumstances peculiar to their property or situation.  

19.  Applicants knowingly purchased property in the floodplain of Bitterroot River and developed it to the maximum of three bedrooms in 1993 and 1994.  Ownership of property in the floodplain is not a special circumstance because many properties exist in the floodplain.  Applicants have been able to develop and use their property to the maximum of its limits and will be able to continue to use the property to that extent.   
20.  The language of the regulation is not a special circumstance.  Applicants did not obtain review and approvals from Floodplain, Public Works or the Health Department prior to moving the structures onto the property.  When a permit is sought prior to changing use, the Health Department is required to make decisions, based on the characteristics of the property.  A regulatory requirement that the health department consider individual circumstances does not make the regulation impermissibly vague.  It mandates review and consideration of unique circumstances presented by different properties to be appropriately considered. 

21.  Applicants cannot show the situation was not caused by their action or inaction.  Applicants purchased property located in the floodplain of the Bitterroot River, developed it to its maximum potential and then developed it further without review and approval from Floodplain, Public Works/Building and Health Department.
22. Applicants have not demonstrated substantial undue hardship.  Applicants have made conclusory statements as to hardships.  They have not documented their claims of unreasonable financial burden with evidence the Board can evaluate.  Although Applicants will be required to remove the structures, the structures can be sold to recoup the expenses of remodeling.

23.  Applicants have not been deprived of rights commonly enjoyed by others similarly situated.  Applicants have developed their property to the full use allowed by the health code and floodplain regulations.  They will be permitted to continue to use their property.   Other persons living in the floodplain experience similar restrictions on developing property.

24.  The Board may not approve a variance unless additional findings are made that assure that the variance will not result in 

(a) contaminate any actual or potential drinking water supply;

(b) cause a public health hazard as a result of access to insects, rodents, or other possible carriers of disease;

(c) cause a public health hazard by being accessible to persons or animals;

(d) violate any law or regulation governing water pollution or wastewater treatment and disposal except for the rule that the variance is requested from;

(e) pollute or contaminate state waters, in violation of 75-5-605 MCA;

(f) degrade state waters unless authorized pursuant to 75-5-303 MCA; or

(g) cause a nuisance due to odor, unsightly appearance or other aesthetic consideration. 
25.  Applicants have not demonstrated they meet the requirements of (E)1 and 2., which precludes the Board from making the findings in section 3.  However, the Board notes that it would not be possible for the Board to find the variance would not have the impacts listed in a-g.  The property is located in a floodplain and an area of high groundwater.  Flooding of the property can be predicted, leading to all the impacts listed above. 
Based on the foregoing Findings of Fact and Conclusions of Law, the Board makes the following Decision:
The Applicants application for a variance is denied.

DATED this _____ day of November, 2009.
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