BEFORE THE MISSOULA CITY-COUNTY BOARD OF HEALTH

June 10, 2009
In the Matter of the Variance
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INTRODUCTION

1.  homeWORD and Equinox Development Limited Partnership (hereinafter referred to as “homeWORD”), has submitted a variance request to be able to obtain an experimental septic system permit for a multi-family housing unit that will also be connected to city sewer.  


2.  On behalf of homeWORD, Colin Lane of MacArthur Means & Wells Architects, PC, submitted a variance application to the Department on January 27, 2009.   After additional correspondence between Mr. Lane and the Department on February 10th and June 1st, the Department determined that the variance application was complete on June 1, 2009.  A hearing was scheduled before the Missoula City-County Board of Health (hereinafter referred to as "Board").

3.  After public notice was given, a hearing on the variance request was held by the Board on June 18, 2009.  At the hearing, information was presented by Department staff and Mr. Lane.  An opportunity for public comment was provided at the hearing.

Based upon the information presented in the Staff report, in homeWORD’s variance application and at the hearing, the Board hereby makes the following:

FINDINGS OF FACT


1.  homeWORD owns a 3.2 acre parcel located in the Missoula city limits.  The property’s address is 1515 Liberty Lane.  The legal description is Tract 1, COS 3463, 3.2 acres, NE ¼ of Section 29, Township 13 North, Range 19 West.

2.  homeWORD is building a 35–unit multi-family housing project on this property, and is planning to use a number of environmentally-friendly building practices.

3.  The Missoula City-County Health Board established regulations that prohibit the department from writing a septic permit for a building when it is required to connect to city sewer.  The purpose of this regulation is to protect groundwater and surface water from the polluting effects of septic systems in densely developed areas.  

4.  Because city sewer is available to serve homeWORD’s parcel, the Department cannot write a permit for an experimental grey water irrigation system as proposed by homeWORD.   
5.  homeWORD proposes to direct all wastewater to city sewer, except for the water from bathroom sinks, tubs/showers and clothes washing machines, which would be used to water landscaping during the growing season.  In the winter, all wastewater would go to city sewer.

6.  Grey water (wastewater streams that do not include toilet wastes or industrial chemicals) is a component of wastewater; therefore a septic permit is needed to install an irrigation system that uses recycled grey water.  Neither the Department of Environmental Quality (DEQ) nor the health department have septic regulations specific to grey water systems.  As a result, homeWORD must obtain a permit for an experimental septic system.


7.  homeWORD’s proposal to use grey water for irrigation would put the nutrients in the wastewater to beneficial use.

8.  Staff evaluated the information submitted on behalf of HOMEWORD and has determined that the proposal, with certain conditions, would be protective of groundwater and drinking water.

Based on the foregoing Findings of Fact, the Board makes the following: 

CONCLUSIONS OF LAW


The Board has determined that the homeWORD meets the criteria for issuing a variance required under Section VI (E) of the Missoula City-County Health Code.  These criteria are listed below and followed by a short explanation of the Board’s decision:

(1) Special circumstances exist which are:


a) peculiar to the applicant's property or situation; and


b)  not caused by the applicant's action or inaction;

The Board finds that the HOMEWORD proposal is unique because they are not trying to develop a property that is otherwise not developable and they are not trying to get a variance in order to do less than is required by the Health Code.  They are proposing to go above and beyond existing rules, and put in a more expensive system, in order to reuse grey water.  In addition, the Board finds that homeWORD’s situation has not been caused by either their action or inaction.  They are not seeking relief for a violation of the Health Code; instead they are asking for permission to try something new.
(2) Substantial undue hardship would result from requiring strict compliance to the provisions or provisions from which the variance is sought by:


(a) creating an unreasonable financial burden on the applicant; and

(b) depriving the applicant of rights commonly enjoyed by other persons similarly situated under the terms of this Code.

The Board finds that homeWORD meets the criteria for substantial undue hardship.  The applicant has stated that the ability to access funding would be hindered if it were unable to provide reuse of greywater, limiting its ability to donors for the affordable housing project.  

The Board also finds that homeWORD is deprived of rights enjoyed by others similarly situated under the Health Code because they are not able to apply for an experimental system.  The Health Code establishes minimum standards for septic systems in order to protect public and environmental health, but the Code is not intended to prevent new and innovative technologies that go beyond these minimum standards from being tried. 

(3)  The Board may approve a variance only if it finds the following in addition to (1) and (2) above:

a) the system that would be allowed by the variance will not cause pollution of state waters in violation of section  75-5-605 MCA; and

b) the granting of the variance will protect the quality and potability of water for public water supplies and domestic uses and will protect the quality of the water for other beneficial uses, including those uses specified in Section  75-4-101 MCA.
The Board finds that the variance will have no detrimental effect on the quality and potability of the area groundwater or drinking water.  Further, it will not cause pollution of other state waters as long as the variance and septic permit conditions are met.  
VARIANCE DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, the Board makes the following decision:  
The homeWORD may have a permit to install a wastewater treatment and disposal system for grey water at 1515 Liberty Lane under the following conditions:
1. homeWORD must meet the conditions for obtaining a permit under the Health Code, Regulation 1;

2. If the Department determines the grey water system does not adequately protect environmental health, all wastewater must be permanently diverted to city sewer;

3. The variance is good only for this applicant for use as an affordable housing unit;

4. Failure to comply with the conditions of the variance and any permit issued under this variance will void the variance in its entirety; and

5. The variance does not relieve the applicant of any obligations under other local, state and federal regulations and laws. 

Ms. Poling must  dispose of her wastewater in the following way: use portable wastewater tanks with quick disconnects that are emptied at least daily or as needed to sanitary sewer at her commissary (log required).  The wastewater disposal log shall be kept at Bronc Brew for review by the inspecting sanitarian.Ms. Poling  must obtain her water from an approved drinking water source.  Potable water must be supplied in one of the following ways: by a licensed water bottler and used from the original container (receipts required) or by a licensed water hauler to a permanently mounted potable water tank (receipts required).  Servicing logs signed by the potable water supply representative shall be kept at Bronc Brew for review by the inspecting sanitarian.Ms. Poling must follow all review and approval processes for changing location of her business or converting her business to a mobile food establishment.Failure to comply with all conditions of this variance will void the variance in its entirety.This variance shall not be construed to relieve Ms. Poling of her obligations under other local, state, and federal laws.

DATED this 18th  day of June 2009.
_______________________________

Garon Smith
Chairman, Missoula City-County Board of Health
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