homeWORD GREY WATER VARIANCE REQUEST

STAFF REPORT AND RECOMMENDATION

June 9, 2009
A. INTRODUCTION

homeWORD, Inc., as general partner of Equinox Development Limited Partnership, (homeWORD) through their representative, Colin Lane of MacArthur, Means & Wells, Architects, PC. (MMW), has applied for a variance from the Missoula City-County Health Code Regulation 1 that prohibits issuing a septic permit for a wastewater treatment and disposal system on a parcel required to connect to city sewer.  homeWORD has requested a permit for 1515 Liberty Lane (Tract 1, COS 3463, 3.2 acres, NE ¼ of Section 29, Township 13 North, Range 19 West, City of Missoula) for an experimental system to use the Equinox 35-unit multi-family building’s grey water for a subsurface drip irrigation system for landscaping around the complex during the growing season (April through October).  Since the Health Code is not meant to provide a hindrance for a project that goes over and above the minimum standards and won’t have a detrimental impact, the Department recommends the Board approve the variance request with conditions.   
B.  HISTORY AND BACKGROUND OF RULE
General Background

The relevant section of Regulation 1, Section I (C) states: 

 Connection to public system.  All new and replacement sewage disposal facilities shall be in compliance with the Uniform Plumbing Code, Section 1101, requiring connection to publicly owned sewage treatment plants.  No person owning real property with a structure that generates sewage shall be issued a permit to install or replace a wastewater treatment and disposal system when public sewer abuts the property, and is within 200 feet of the structure served or is within 200 feet of any part of the subsurface disposal system.  Existing cesspool or septic tank systems may remain in service until ordered disconnected by the Health Board or other jurisdiction, or until the system fails as defined in Section II of this regulation.  This section (C) shall not apply when the public entity owning the public system refuses to allow connection. [Emphasis added]
The intent of this rule is to protect groundwater from contamination in highly populated areas served by city sewer. 

C.  VARIANCE PROPOSAL

homeWORD is proposing to take wastewater from bathroom lavatory sinks, showers/tubs and clothes washing machines and divert it to an on-site subsurface irrigation system during the growing season.  The applicant states kitchen sinks will not be connected to the grey water system (see June 10 email).  Subsurface wastewater treatment and disposal systems require a septic permit.  All wastewater from kitchen sinks, floor drains, toilets, and utility/mop sinks will be connected to city sewer as required.  There are no dishwashers, laundry tubs or drinking fountains included in this project.  homeWORD proposes to route all wastewater to municipal sewer during the non-irrigation months.   With this water reuse project, homeWORD seeks to set its Equinox housing project apart as affordable housing with sustainable grey water management to reduce landscape irrigation costs to residents.  homeWORD is able to access unique funding sources for this project by going above and beyond current regulatory requirements.  Currently there are no state or local standards for construction of subsurface grey water irrigation systems for multi-family housing buildings.  homeWORD understands that they must apply for an experimental septic system permit in order to install a greywater system.  The state Department of Environmental Quality (DEQ) has agreed to provide technical assistance in data analysis and write a final report on this project.  If at any time project data shows results indicating harm to the environment, the experiment can be discontinued, and the greywater can be routed to city sewer.
D.  VARIANCE APPLICATION AND PUBLIC NOTICE

MacArthur, Means & Wells, Architects, PC. submitted a variance application to the Department on  January 27, 2009.  After requesting and receiving additional information on several occasions, the Department determined the application was complete on June 1, 2009.

On June 10, 2009, adjacent property owners (as supplied by the applicant) were notified of the variance request.  The Missoulian published a legal notice of the variance request on June 7 and June 14, 2009. The Independent published a legal notice on June 7 and June 14, 2009.
E.  STAFF RECOMMENDATION

Staff has determined that homeWORD meets the criteria for issuing a variance required under Section VI (E) of the Missoula City-County Health Code. (E) Criteria for variance.  The Board may approve a variance only if it finds all of the following:
(1) Special circumstances exist which are:


(a) peculiar to the applicant's property or situation; and


(b)  not caused by the applicant's action or inaction;

The 2007 state legislature directed DEQ to write rules for residential use of grey water systems.  The applicant has stated that their situation is unique because DEQ has not yet written these rules. They state that they did not create this situation, but that they wish to install a grey water system now as part of a current building project.  

Staff believes that the homeWORD’s proposal is unique because they are not trying to develop a property that is otherwise not developable and they are not trying to get a variance in order to do less than is required by the Health Code.  They are proposing to go above and beyond existing rules, and put in a more expensive system, in order to reuse grey water.  In addition, staff asserts that homeWORD’s situation has not been caused by either their action or inaction.  homeWORD is not seeking relief for a violation of the Health Code; instead they are asking for permission to try something new.

(2) Substantial undue hardship would result from requiring strict compliance to the provision or provisions from which the variance is sought by:

(a) creating an unreasonable financial burden on the applicant; and

(b) depriving the applicant of rights commonly enjoyed by other persons similarly situated under the terms of this Code. 
Staff believes that homeWORD meets the criteria for substantial undue hardship in that they have stated their ability to access certain grant funding would not be possible without built-in energy saving components and sustainable use of grey water.   They intend to connect black water (toilet waste) to municipal sewer, but are being more environmentally responsible by providing a beneficial reuse of grey water during the growing season.

homeWORD states that they are deprived of rights enjoyed by others similarly situated under the Health Code because of where their property is located:  if it were not adjacent to or within 200 feet of municipal sewer, they would be able to purchase a septic permit for an experimental grey water irrigation system.  Staff asserts that the Health Code establishes minimum standards for septic systems in order to protect public and environmental health, but the Code is not intended to prevent new and innovative technologies that go beyond these minimum standards from being tried. 

(3) Additional criteria are required for a variance from Regulation 1.  The Board may approve a variance from Regulation 1 only if it finds, in addition to all the elements required in section VI (E)(1) and (2) above, the following:

(a) the system that would be allowed by the variance will not cause pollution of state waters in violation of 75-5-605, MCA; and

(b) the granting of the variance will protect the quality and potability of water for public water supplies and domestic uses, and will protect the quality of water for other beneficial uses, including those uses specified in 76-4-101, MCA.

Staff asserts that granting the variance will not pollute state waters and would not affect the potability of drinking water.  The proposed system is designed to take small amounts of wastewater containing no toilet or toxic wastes and apply it using very shallow subsurface drip lines for watering landscape lawns.  Water will be taken up by the grass and evaporate into the air.  A minimum two-year experimental design is proposed to gather data that specifically seeks to resolve any questions about potential pollution of state water with this kind of grey water application.  

If the system fails to be protective of groundwater and the environment, the Department will require that all waste to be routed to municipal sewer.   This would be a relatively simple solution, since the grey water will already be directed to city sewer in the winter months.  Success of this design will provide the state with information they need to draft rules for the use of grey water.  Either outcome provides protection for water quality.

Staff recommends approval of the variance, as follows:

The homeWORD may have a permit to install a wastewater treatment and disposal system for grey water at 1515 Liberty Lane under the following conditions:

1. homeWORD meets the conditions for obtaining a permit under the Health Code, Regulation 1;

2. If the Department determines the grey water system does not adequately protect environmental health, all wastewater will be permanently diverted to city sewer;

3. The variance is good only for this applicant for use as a multi-family housing unit;

4. Failure to comply with the conditions of the variance and any permit issued under this variance will void the variance in its entirety; and

5. The variance does not relieve the applicant of any obligations under other local, state and federal regulations and laws. 
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