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FIGURE 1 
Maximum Emission of Particulate Matter from Existing Fuel Burning Installations 
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FIGURE 2 
Maximum Emission of Particulate Matter from New Fuel Burning Installations 
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Rule 6.503 – Particulate Matter from Industrial Processes 

(1) A person may not cause or allow particulate matter in excess of the amount shown in the 
following table to be discharged into the outdoor atmosphere from any operation, process 
or activity. 

Process (lb/hr) Weight Rate (tons/hr) Rate of Emission (lb/hr) 

100 0.0 0.551 
200 0.10 0.877 
400 0.20 1.40 
600 0.30 1.83 
800 0.40 2.22 

1,000 0.50 2.58 
1,500 0.75 3.38 
2,000 1.00 4.10 
2,500 1.25 4.76 
3,000 1.50 5.38 
3,500 1.75 5.96 
4,000 2.00 6.52 
5,000 2.50 7.58 
6,000 3.00 8.56 
7,000 3.50 9.49 
8,000 4.00 10.4 
9,000 4.50 11.2 

10,000 5.00 12.0 
12,000 6.00 13.6 
16,000 8.00 16.5 
18,000 9.00 17.9 
20,000 10.00 19.2 
30,000 15.00 25.2 
40,000 20.00 30.5 
50,000 25.00 35.4 
60,000 30.00 40.0 
70,000 35.00 41.3 
80,000 40.00 42.5 
90,000 45.00 43.6 
100,000 50.00 44.6 
120,000 60.00 46.3 
140,000 70.00 47.8 
160,000 80.00 49.0 
200,000 100.00 51.2 

1,000,000 500.00 69.0 
2,000,000 1,000.00 77.6 
6,000,000 3,000.00 92.7 

 
(2) When the process weight rate falls between two values in the table, or exceeds 3,000 

tons per hour, the maximum hourly allowable emissions of particulate are calculated 
using the following equations: 

(a) for process weight rates up to 60,000 pounds per hour:  

E = 4.10 P0.67 

(b) for process weight rates in excess of 60,000 pounds per hour: 
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E = 55.0 P0.11 - 40 

Where E = rate of emission in pounds per hour and P = process weight rate in tons per 
hour. 

(3) This rule does not apply to particulate matter emitted from: 

(a) the reduction cells of a primary aluminum reduction plant, 

(b) those new stationary sources listed in Rule 6.506 for which a particulate emission 
standard has been promulgated, 

(c) fuel burning equipment, and 

(d) incinerators. 

 

Rule 6.504 – Visible Air Pollutants 

(1) A person may not cause or allow emissions that exhibit an opacity of forty percent (40%) 
or greater averaged over six (6) consecutive minutes to be discharged into the outdoor 
atmosphere from any source installed on or before November 23, 1968, that exhibit an 
opacity of forty percent (40%) or greater averaged over six (6) consecutive minutes.  The 
provisions of this rule do not apply to transfer of molten metals or emissions from transfer 
ladles. 

(2) A person may not cause or authorize emissions to be discharged into the outdoor 
atmosphere from any source installed after November 23, 1968, that exhibit an opacity of 
twenty percent (20%) or greater averaged over six (6) consecutive minutes. 

(3) During the building of new fires, cleaning of grates, or soot blowing, the provisions of 
Sections (1) and (2) apply, except that a maximum average opacity of sixty percent 
(60%) is permissible for not more than one (1) four-minute period in any sixty (60) 60 
consecutive minutes.  Such a four-minute period means any four (4) consecutive 
minutes. 

(4) This rule does not apply to emissions from: 

(a) wood-waste burners; 

(b) incinerators; 

(c) motor vehicles; 

(d) those new stationary sources listed in ARM 17.8.340 for which a visible emission 
standard has been promulgated; or 

(e) residential solid-fuel burning devices. 

 

Rule 6.505 – Fluoride Emissions 

(1) A person may not cause or allow to be discharged into the outdoor atmosphere from any 
phosphate rock or phosphorate processing equipment or equipment used in the 
production of elemental phosphorous, enriched phosphates, phosphoric acid, 
defluorinated phosphates, phosphate fertilizers or phosphate concentrates or any 
equipment used in the processing of fluorides or wastewater enriched flourides, in a 
gaseous or particulate form or any combination of gaseous or particulate forms in excess 
of 0.3 pounds per ton of P2O5 (phosphorous pentoxide) introduced into the process of 
any calcining, nodulizing, defluorinating or acidulating process or any combination of the 
foregoing, or any other process, except aluminum reduction, capable of causing a 
release of fluorides in the form or forms indicated in this rule. 

(2) Pond emissions: 
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(a) A person may not cause or allow fluorides in excess of 108 micrograms per 
square centimeter per 28 days (μg/cm2/28 days) to be released into the outdoor 
atmosphere from any storage pond, settling basin, ditch, liquid holding tank or 
other liquid holding or conveying device from operations outlined in Section (1).  
The concentration of fluorides is to be determined using the calcium formate 
paper method.  Papers must be exposed in a standard Montana Box located not 
less than 18 inches or more than 48 inches above the level of the liquid in the 
devices herein enumerated and not more than 16 inches laterally from the 
liquid’s edge.  Other locations may be permitted if approved by the department. 

(b) At least four such sampling stations must be placed at locations designated by 
the department.  Two or more calcium formate papers, as designated by the 
department, must be exposed in the standard Montana Box for a period 
designated by the department.  Regardless of the duration of the sampling 
period, the values determined must be corrected to 28 days. 

(c) A minimum of two calcium formate papers for each sampling period from each 
sample box must be provided to the department, if requested, within ten days 
from the date of the request. 

(3) Preparation, exposure and analysis: 

(a) Preparation of calcium formate papers: 

(i) Soak Whatman #2, 11 cm. filter papers in a 10 percent solution of 
calcium formate for five minutes. 

(ii) Dry in a forced air oven at 80oC.  Remove immediately when dryness is 
reached. 

(b) Exposure of calcium formate papers: 

(i) Two papers, or more, if directed, are suspended in a standard Montana 
Box on separate hangers at least two inches apart. 

(ii) Exposure must be for 28 days + 3 days unless otherwise indicated by the 
department. 

(iii) Calcium formate papers must be kept in an air tight container both before 
and after exposure until the time of analysis. 

(c) Analysis of calcium formate papers is adapted from Standard Methods for the 
Examination of Water and Waste Water; using Willard-Winter perchloric acid 
distillations and the Spadns-Zirconium Lake method for fluoride determination. 

 

Rule 6.506 – New Source Performance Standards 

(1) For the purpose of this rule, the following definitions apply: 

(a) “Administrator”, as used in 40 CFR Part 60, means the department, except in the 
case of those duties that cannot be delegated to the local program by the state 
and the EPA, in which case “administrator” means the administrator of the EPA. 

(b) “Stationary source” means any building, structure, facility, or installation that 
emits or may emit any air pollutant subject to regulation under the Federal Clean 
Air Act. 

(2) The terms and associated definitions specified in 40 CFR 60.2, apply to this rule, except 
as specified in subsection (1)(a) above. 

(3) The owner and operator of any stationary source or modification, as defined and applied 
in 40 CFR Part 60, shall comply with the standards and provisions of 40 CFR Part 60. 
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(4) For the purpose of this rule, the Control Board hereby adopts and incorporates by 
reference 40 CFR Part 60, which pertains to standards of performance for new stationary 
sources and modifications. 

 

Rule 6.507 – Hazardous Air Pollutants  

(1) For the purpose of this rule, the terms and associated definitions specified in 40 CFR 
61.02 apply, except that: 

 (a) “Administrator”, as used in 40 CFR Part 61, means the department, except in the case 
of those duties that cannot be delegated to the local program by the state and the EPA in 
which case “administrator” means the administrator of the EPA. 

(2) The owner or operator of any existing or new stationary source, as defined and applied in 
40 CFR Part 61, shall comply with the standards and provisions of 40 CFR Part 61. 

(3) For the purpose of this rule, the Control Board hereby adopts and incorporates by 
reference 40 CFR Part 61, which pertains to emission standards for hazardous air 
pollutants. 

 

Rule 6.508 – Hazardous Air Pollutants for Source Categories 

(1)   For this rule, the following definitions apply: 

(a) “112(g) exemption” means a document issued by the department on a case-by-
case basis, finding that a major source of HAP meets the criteria contained in 40 
CFR 63.41 [definition of “construct a major source”, (2)(i) through (vi)], and is 
thus exempt from the requirements of 42 USC 7412(g). 

(b) “Beginning actual construction” means, in general, initiation of physical on-site 
construction activities of a permanent nature.  Such activities include, but are not 
limited to, installing building supports and foundations, laying underground 
pipework, and constructing permanent storage structures. 

(c) “Construct a major source of HAP” means: 

(i) to fabricate, erect, or install a major source of HAP; or 

(ii) to reconstruct a major source of HAP, by replacing components at an 
existing process or production unit that in and of itself emits or has the 
potential to emit 10 tons per year of any HAP or 25 tons per year of any 
combination of HAP, whenever: 

(A) the fixed capital cost of the new components exceeds 50% of the 
fixed capital cost that would be required to construct a 
comparable process or production unit; and 

(B) it is technically and economically feasible for the reconstructed 
major source to meet the applicable MACT emission limitation 
for new sources established under 40 CFR 63 subpart B. 

(d) “Greenfield site” means a contiguous area under common control that is an 
undeveloped site. 

(e) “MACT standard” means a standard that has been promulgated pursuant to 42 
USC 7412(d), (h), or (j). 

(f) “Major source of HAP” means: 

(i) at any greenfield site, a stationary source or group of stationary sources 
that is located within a contiguous area and under common control and 
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emits or has the potential to emit 10 tons per year of any HAP or 25 tons 
per year of any combination of HAP; or 

(ii) at any developed site, a new process or production unit which in and of 
itself emits or has the potential to emit 10 tons per year of any HAP or 25 
tons per year of any combination of HAP. 

(g) “Maximum achievable control technology” or “MACT” means the emission 
limitation that is not less stringent than the emission limitation achieved in 
practice by the best controlled similar source, and that reflects the maximum 
degree of reduction in emissions that the department, taking into consideration 
the cost of achieving such emission reduction, and any non-air quality health and 
environmental impacts and energy requirements, determines is achievable by the 
constructed or reconstructed major source of HAP. 

(h) “Notice of MACT approval” means a document issued by the department 
containing all federally enforceable conditions necessary to enforce MACT or 
other control technologies such that the MACT emission limitation is met. 

(i) “Process or production unit” means any collection of structures and/or 
equipment, that processes, assembles, applies or otherwise uses material inputs 
to produce or store an intermediate or final product.  A single facility may contain 
more than one process or production unit. 

(2)   The owner or operator of any affected source, as defined and applied in 40 CFR Part 63, 
shall comply with the requirements of 40 CFR 63, incorporated by reference in this rule.  
All references in 40 CFR 63, Subpart B to “permitting authority” refer to the department. 

(3) Any owner or operator who constructs a major source of HAP is required to obtain from 
the department a notice of MACT approval or a 112(g) exemption pursuant to this rule, 
prior to beginning actual construction, unless:  

(a) the major source has been specifically regulated or exempted from regulation 
under a MACT standard issued pursuant to 42 USC 7412(d), (h) or (j) and 
incorporated into 40 CFR Part 63; 

(b) the owner or operator of the major source has already received all necessary air 
quality permits for such construction as of (the effective date of this rule); or 

(c) the major source has been excluded from the requirements of 42 USC 7412(g) 
under 40 CFR 63.40(c), (e) or (f). 

(4)  Unless granted a 112(g) exemption under (6) below, at least 180 days prior to beginning 
actual construction, an owner or operator who constructs a major source of HAP shall 
apply to the department for a notice of MACT approval.  The application must be made 
on forms provided by the department, and must include all information required under 40 
CFR 63.43(e). 

(5)   When acting upon an application for a notice of MACT approval, the department shall 
comply with the principles of MACT determination specified in 40 CFR 63.43(d). 

(6) The owner or operator of a new process or production unit that in and of itself emits or 
has the potential to emit 10 tons per year of any HAP or 25 tons per year of any 
combination of HAP, may apply to the department for a 112(g) exemption, if the process 
or production unit meets the criteria contained in 40 CFR 63.41 [definition of “construct a 
major source” (2)(i) through (vi)].  Application must be made on forms provided by the 
department, at least 180 days prior to beginning actual construction.  The application 
must include such information as may be necessary to demonstrate that the process of 
production unit meets the criteria referenced herein. 

(7)   As further described below, and except as expressly modified by this rule, the procedural 
requirements of Chapter 6, subchapter 1 apply to an application for a notice of MACT 
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approval or 112(g) exemption.  For the purpose of this rule:  

(a) all references in applicable provisions of Chapter 6, subchapter 1 to “permit”, or 
“air quality permit” mean “notice of MACT approval” or “112(g) exemption,” as 
appropriate; 

(b) all references in applicable provisions of Chapter 6, subchapter 1 to “new or 
altered source” mean “major source of HAP.” 

(8) The following rules govern the application, review and final approval or denial of a notice 
of MACT approval or 112 (g) exemption: Rules 5.112, 6.103(2), 6.103(4)-(7), 6.106, 
6.107(1) and 6.107(6); 

(9)  The department shall notify the applicant in writing of any final approval or denial of an 
application for a notice of MACT approval or 112(g) exemption. 

(10) A notice of MACT approval must contain the elements specified in 40 CFR 63.43(g).  The 
notice expires if fabrication, erection, installation or reconstruction has not commenced 
within 18 months of issuance, except that the department may grant an extension which 
may not exceed an additional 12 months. 

(11) An owner or operator of a major source of HAP that receives a notice of MACT approval 
or a 112(g) exemption from the department shall comply with all conditions and 
requirements contained in the notice of MACT approval or 112(g) exemption. 

(12) If a MACT standard is promulgated before the date an applicant has received a final and 
legally effective determination for a major source of HAP subject to the standard, the 
applicant shall comply with the promulgated standard. 

(13) The department may revoke a notice of MACT approval or 112(g) exemption if it 
determines that the notice or exemption is no longer appropriate because a MACT 
standard has been promulgated.  In pursuing revocation, the department shall follow the 
procedures specified in Rule 6.108.  A revocation under this section may not become 
effective prior to the date an owner or operator is required to be in compliance with a 
MACT standard, unless the owner or operator agrees in writing otherwise. 

 

Subchapter 6 – Incinerators 
 

Rule 6.601 – Minimum Standards 

(1) A person may not cause or authorize to be discharged into the outdoor atmosphere from 
any incinerator, particulate matter in excess of 0.10 grains per standard cubic foot of dry 
flue gas, adjusted to twelve percent (12%) carbon dioxide and calculated as if no auxiliary 
fuel had been used. 

(2) A person may not cause or authorize to be discharged into the outdoor atmosphere from 
any incinerator emissions that exhibit an opacity of ten percent (10%) or greater 
averaged over six (6) consecutive minutes. 

(3) An incinerator may not be used to burning solid or hazardous waste unless the 
incinerator is a multiple chamber incinerator or has a design of equal effectiveness 
approved by the department prior to installation or use. 

(4) The department or Control Board shall place additional requirements on the design, 
testing, and operation of incinerators constructed after March 20, 1992 burning materials 
other than paper waste or functioning as crematoriums, it determintes on a class by class 
basis to be This requirement does not apply to incinerators that burn paper waste or 
function as a crematorium or are in compliance with Lowest Achievable Emission Rate as 
defined in Rule 2.101(24) for all regulated air pollutants.  



Missoula City-County Air Pollution Control Program 
Chapter 6 Adopted by the Air Pollution Control Board September 17, 2009 

17

 

Rule 6.602 – Hours of Operation 

(1) The department may, for purposes of evaluating compliance with this rule, direct that a 
person may not operate or authorize the operation of any incinerator at any time other 
than between the hours of 8:00 AM and 5:00 PM, except that incinerators that burn only 
gaseous materials will not be subject to this restriction. 

(2) When the operation of incinerators is prohibited by the department, the owner or operator 
of the incinerator shall store the solid or hazardous waste in a manner that will not create 
a fire hazard or arrange for the removal and disposal of the waste in a manner consistent 
with ARM Title 17, Chapter 50, Subchapter 5. 

 

Rule 6.603 – Performance Tests 

(1) The provisions of this chapter apply to performance tests for determining emissions of 
particulate matter from incinerators.  All performance tests must be conducted while the 
affected facility is operating at or above the maximum refuse charging rate at which such 
facility will be operated and the material burned must be representative of normal 
operation and under such other relevant conditions as the department shall specify based 
on representative performance of the affected facility.  Test methods set forth in 40 CFR, 
Part 60, or equivalent methods approved by the department must be used. 

 

Rule 6.604 – Hazardous Waste Incinerators 

Effective March 20, 1992, a new permit may not be issued to incinerate hazardous wastes as 
listed in ARM Title 17, Chapter 54, Subchapter 3, inside the Air Stagnation Zone. 

 

Rule 6.605 – Additional Air Quality Permit Requirements  

(1) In addition to the permitting requirements of Chapter 6, subchapter 1, an application for 
an air quality permit for a solid or hazardous waste incinerator must include the following: 

(a) A human health risk assessment protocol (hereafter “protocol”) detailing the 
human health risk assessment procedures; and  

(b) A human health risk assessment (hereafter “assessment”) that shows that 
ambient concentrations of pollutants from emissions constitute no more than a 
negligible risk to the public health, safety, and welfare and to the environment.   

(2) The protocol must include, at a minimum, methods used in compiling the emission 
inventory, ambient dispersion models and modeling procedures used, toxicity values for 
each pollutant, exposure pathways and assumptions, any statistical analysis applied and 
any other information necessary for the department to review the adequacy of the 
assessment. 

(3) The assessment must include, at a minimum, the following: 

(a) a list of potential emissions of all pollutants specified in the federal Clean Air Act 
Hazardous Air Pollutants List (as defined in section 112(b) of the FCAA) from the 
following sources; 

(i) emitting unit(s) to be permitted; 

(ii) existing incineration unit(s) at the facility; 

(iii) new or existing emitting units solely supporting any incineration unit at 
the facility (such as fugitive emissions from fuel storage); and 
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(iv) existing units that partially support the incineration unit if the type or 
amount of any emissions under an existing permit will be changed. If an 
existing emitting unit, wholly or partially supporting the incineration 
facility, increases the types or amount of its emissions, so that a permit 
alteration is required, that portion of the emissions increase attributable 
to the support of the incineration facility must be considered in the 
human health risk assessment. 

(b) a characterization of emissions and ambient concentrations of air pollutants, 
including hazardous air pollutants, from any existing emission source at the 
facility; and 

(c) an assessment of impacts of all pollutants inventoried in (a) above, except 
pollutants may be excluded if the department determines that exposure from 
inhalation is the only appropriate pathway to consider and if: 

(i) the potential to emit the pollutant is less than 1.28 x 10-13 grams per 
second; the source has a stack height of at least 2 meters, a stack 
velocity of at least 0.645 meters per second, and a stack exit 
temperature of at least 800oF; and the stack is at least 5 meters from the 
property boundary; or 

(ii) the ambient concentrations of the pollutants (calculated using the 
potential to emit; enforceable limits or controls may be considered) are 
less than the levels specified in ARM 17.8.706 ARM 17.8.770 (See 
Tables 1 and 2 in Appendix C).  

(4) The assessment must address risks from all appropriate pathways.  Incineration facilities 
that do not emit or emit only minute amounts of hazardous air pollutants contained in 
Tables 3 or 4 in Appendix C need only address impact from the inhalation exposure 
pathway and may use a department supplied screening model to assess human health 
risk. 

(5) The assessment must be performed in accordance with accepted human health risk 
assessment practices, or state or federal guidelines in effect when the assessment is 
performed, and must address impacts on sensitive populations.  The human health risk 
must be calculated using the source’s potential to emit.  Enforceable limits or controls 
may be considered.  The department may approve alternative procedures if site-specific 
conditions warrant. 

(6) The department may impose additional requirements for the assessment, on a case-by-
case basis, if the department reasonably determines that the type or amount of material 
being incinerated, the proximity to sensitive populations, short-term emissions variations, 
acute health impact, or the local topographical or ventilation conditions require a more 
detailed assessment to adequately define the potential public health impact.  Additional 
requirements for the assessment may include, but are not limited to, specific emission 
inventory procedures for determining emissions from the incineration facility, requiring 
use of more sophisticated air dispersion models or modeling procedures and 
consideration of additional exposure pathways. 

(7) The department shall include a summary of the protocol in the permit analysis.  The 
summary must clearly define the scope of the assessment, must describe the exposure 
pathways used and must specify any pollutants identified in the emission inventory that 
were not required to be included in the assessment.  The summary must also state 
whether, and to what extent, the impacts of existing emissions, or the synergistic effect of 
combined pollutants, were considered in the final human health risk level calculated to 
determine compliance with the negligible risk standard.  The summary must also state 
that environmental effects unrelated to human health were not considered in determining 
compliance with the negligible risk standard, but were evaluated in determining 
compliance with all applicable rules or requirements requiring protection of public health, 
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safety and welfare and the environment. 

  
Subchapter 7 – Wood Waste Burners 

 

Rule 6.701 – Opacity Limits 

A person may not cause or authorize to be discharged into the outdoor atmosphere from any 
wood-waste burner any emissions that exhibit an opacity of twenty percent (20%) or greater 
averaged over six (6) consecutive minutes.  The provisions of this section may not be exceeded 
for more than sixty (60) minutes in eight consecutive hours for building of fires in wood-waste 
burners. 

 

Rule 6.702 – Operation 

(1) A thermocouple and a recording pyrometer or other temperature measurement and 
recording device approved by the department must be installed and maintained on each 
wood-waste burner.  The thermocouple must be installed at a location near the center of 
the opening for the exit gases, or at another location approved by the department. 

(2) A minimum temperature of 700oF must be maintained during normal operation of all 
wood-waste burners.  A normal start-up period of one (1) hour is allowed during which 
the 700oF minimum temperature does not apply.  The burner must maintain 700oF 
operating temperature until the fuel feed is stopped for the day. 

(3) The owner or operator of a wood-waste burner shall maintain a daily written log of the 
wood-waste burner’s operation to determine optimum patterns of operations for various 
fuel and atmospheric conditions.  The log must include, but not be limited to, the time of 
day, draft settings, exit gas temperature, type of fuel, and atmospheric conditions.  The 
log or a copy of it must be submitted to the department within ten (10) days after it is 
requested. 

 

Rule 6.703 – Fuels 

(1) A person may not use a wood-waste burner for the burning of other than normal 
production process wood-waste transported to the burner by continuous flow conveying 
methods. 

(2) Materials that cannot be disposed of through outdoor burning, as specified in Rule 7.103 
(1), (2), (4) and (5), may not be burned in a wood-waste burner. 

 

 



Missoula City-County Air Pollution Control Program 
Chapter 9 Adopted by the Air Pollution Control Board September 17, 2009 

1

 

 
CHAPTER 9 

SOLID FUEL BURNING DEVICES 
 

Subchapter 1 – General Provisions 
Rule 9.101 – Intent 

The intent of this rule is to regulate and control the emissions of air pollutants from solid fuel 
burning devices in order to further the policy and purpose declared in Chapter 1. 

 

Rule 9.102 – Definitions 

For the purpose of this rule the following definitions apply: 

(1)  “Burning season” means from the first day of July through the last day of June of the 
following year. 

(2) “Alert permit” means an emission permit issued by the department to operate a solid fuel 
burning device during an air pollution Alert and during periods when the air stagnation 
plan is not in effect.  Solid fuel burning devices must meet Lowest Achievable Emission 
Rate to qualify for an Alert class emissions permit. 

(3) “Install” means to put in position for potential use, and includes bringing a manufactured 
home or recreational vehicle containing a solid fuel burning device into the Air Stagnation 
Zone County. 

(4)  “Installation permit” means an emissions permit issued by the department to install and 
operate a solid fuel burning device within the Air Stagnation Zone County. 

(5)  “EPA method” means 40 CFR Part 60, Subpart AAA, Sections 60.531, 60.534, and 
60.535. 

(6)  “Fireplace” means a solid fuel burning device with an air-to-fuel ratio of greater than thirty 
which is a permanent structural feature of a building. A fireplace is made up of a 
concealed masonry or metal flue, and a masonry or metal firebox enclosed in decorative 
masonry or other building materials.  

(7)  “High Impact Zone” means the geographical area designated as such by a map adopted 
by the Control Board on August 25, 1983.  Attached hereto and by this reference made a 
part hereof. (see Appendix A) 

(87) “New solid fuel burning device” means any solid fuel burning device installed, 
manufactured, or offered for sale inside the Missoula Air Stagnation Zone after July 1, 
1986 or outside the Missoula Air Stagnation Zone in Missoula County after (insert date 
Montana Board of Environmental Review approves these regulations). 

(98) “Oregon method” means Oregon Department of Environmental Quality “Standard Method 
for Measuring the Emissions and Efficiencies of Woodstoves”, Sections l through 8 and 
O.A.R. Chapter 340. Division 21 Sections 100, 130, 140, 145, 160, 161, 163, 164, 165.  

(109)   “Pellet stove” means a solid fuel burning device designed specifically to burn pellets or 
other non-fossil biomass pellets that is commercially produced, incorporates induced air 
flow, is installed with an automatic pellet feeder, and is a free standing room heater or 
fireplace insert. 

(1110) “Solid fuel burning device” means any fireplace, fireplace insert, woodstove, wood 
burning heater, wood fired boiler, coal-fired furnace, coal stove, or similar device burning 
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any solid fuel used for aesthetic, cooking, or heating purposes, that burns less than 
1,000,000 BTU’s per hour. 

(1211) “Sole source of heat” means one or more solid fuel burning devices that: 

(a) constitute the only source of heat in a private residence for purpose of space 
heating, or 

(b) constitutes the main source of heat in a private residence where the residence is 
equipped with a heating system that is only minimally sufficient to keep the 
plumbing from freezing. 

(1312)  “Woodstove” means a wood fired appliance with a heat output of less than 40,000 BTU 
per hour with a closed fire chamber that maintains an air-to-fuel ratio of less than thirty 
during the burning of 90 percent or more of the fuel mass consumed in a low firing cycle. 
The low firing cycle means less than or equal to 25 percent of the maximum burn rate 
achieved with doors closed or the minimum burn achievable, whichever is greater.  Wood 
fired forced air combustion furnaces that primarily heat living space, through indirect heat 
transfer using forced air duct work or pressurized water systems are excluded from the 
definition of “woodstove”. 

 

Rule 9.104103 – Fuels 

(1) Within Missoula County a person may not burn any material in a solid fuel burning device 
except uncolored newspaper, untreated wood and lumber, and products manufactured 
for the sole purpose of use as fuel.  Products manufactured or processed for use as fuels 
must conform to any other applicable provision of this Program. 

 

Rule 9.105104 – Non-Alert Visible Emission Standards 

(1)  Within the Air Stagnation Zone, a A person owning or operating a solid fuel burning 
device may not cause, allow, or discharge emissions from such device that are of an 
opacity greater than forty (40) percent. 

(2) The provisions of this section do not apply to emissions during the building of a new fire, 
for a period or periods aggregating no more than ten (10) minutes in any four (4) hour 
period. 

 
Subchapter 2 – Permits 

Rule 9.201 – Swan River Watershed Exempt From Subchapter 2 Rules 

(1) Subchapter 2 does not apply to the Swan River watershed of northern Missoula County 
(also described as those portions of Airshed 2 which lie inside Missoula County.) 

 

Rule 9.108202 – New Solid Fuel Burning Devices Prohibited Permits Required for Solid 
Fuel Burning Devices 

(1) After July 1, 1986, a person or persons may not install or use any new solid fuel burning 
device in any structure within the Air Stagnation Zone without an Installation permit. 

(2) After (insert date Montana Board of Environmental Review approves these regulations) a 
person may not install or use a new solid fuel burning device in any structure within 
Missoula County without an installation permit. 
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Rule 9.110203 – Installation Permits Inside the Air Stagnation Zone 

(1) Inside the Air Stagnation Zone, the department may only issue installation permits for 
pellet stoves with emissions that do not exceed 1.0 gram per hour weighted average 
when tested in conformance with the EPA method.   

(2)   An installation permit expires 180 days after issuance unless a final inspection is 
conducted or unless the department receives adequate documentation to insure the type 
of device, and installation are in compliance with the provisions of this Program. 

(3)  New solid fuel burning devices may not be installed or used with a flue damper unless the 
device was so equipped when tested in accordance with Rule 9.107401. 

 

Rule 9.204 – Installation Permit Requirements outside the Air Stagnation Zone 

(1) Outside the Missoula Air Stagnation Zone, only the following solid fuel burning devices 
may be installed in Missoula County: 

(a) A solid fuel burning device equipped with a catalytic combustor with emissions 
less than or equal to 4.1 grams per hour weighted average when tested in 
accordance with the EPA method. 

(b) A solid fuel burning device not equipped with a catalytic combustor with 
emissions less than or equal to 7.5 grams per hour weighted average when 
tested in accordance with the EPA method. 

(c) A pellet stove tested at an independent lab which has:  

 (i) an air to fuel ratio of 35:1 or greater using EPA Method 28A; and 

 (ii) test results using EPA Method 5H, or Method 5G corrected to 5H, that 
have been conducted under minimum burn conditions, (category 1 of 
EPA Method 28) with particulate emissions that do not exceed 4.1 grams 
per hour. 

(d) An Outdoor Wood-Fired Hydronic Heater or Outdoor Pellet-Fired Hydronic 
Heater that: 

(i) has had EPA Test Method 28 OWHH emission test conducted on the 
model line; and 

(ii) has been certified to meet the EPA Hydronic Heater Phase 2 Program 
emission limit of 0.32 pounds per million Btu heat output; and 

(iii) within each of the test burn rate categories, no individual test run 
exceeds 18 grams per hour; and 

(iv) the average emissions are less than or equal to 7.5 grams per hour. 

(e) A solid fuel burning device with a heat input capacity between 250,000 400,000 
and 1,000,000 BTU/hr that has been tested and shown to have emissions less 
than or equal to .9 .45 grams per hour per 10,000 BTU heat input.  Prior to 
approval for installation, testing methods used to determine compliance with this 
emission rate and sufficient documentation to show the device meets the 
emission requirements must be submitted to the department.  Approval of the 
testing method is at the sole discretion of the department. 

(ef) A solid fuel burning device not included in (a), (b), (c), or (d) above which has 
been tested by an independent lab using an alternative testing method approved 
by the department that shows it has a particulate emission rate of less than or 
equal to 7.5 grams per hour. Prior to approval for installation, testing methods 
used to determine compliance with this emission rate and sufficient 
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documentation to show the device meets the emission requirements must be 
submitted to the department.  Approval of the alternative testing method is at the 
sole discretion of the department.   

(2)   An installation permit expires 180 days after issuance unless a final inspection is 
conducted or the department receives adequate documentation to insure the type of 
device and installation comply with the provisions of this program. 

(3)  New solid fuel burning devices may not be installed or used with a flue damper unless the 
device was so equipped when tested in accordance with Rule 9.203(1). 

(4) Solid fuel burning devices approved for installation must be installed, maintained and 
operated in the same fashion under which they were tested. 

 

Rule 9.111205 – Alert Permits 

(1)   Those woodstoves that have a valid alert permit issued by the department may be 
operated during a Stage I Air Alert subject to the opacity limitations in Rule 9.106302. 

(2)  The department may issue a new alert permit for a pellet stove if the emissions do not 
exceed 1.0 gram per hour weighted average when tested in conformance with the EPA 
method.   

(3) The department may renew an alert permit for a woodstove that has emissions that do 
not exceed 6.0 grams per hour weighted average when tested using the Oregon method 
or 5.5 grams per hour weighted average when tested using the EPA method if the 
original application for an alert permit was received prior to June 30, 1988 and the permit 
has never lapsed. 

(4) The department may renew an alert permit for a woodstove that has emissions that do 
not exceed 4.0 grams per hour weighted average when tested using the Oregon Method 
or 4.1 grams per hour when tested using the EPA method if the original application for 
the Alert permit was received prior to October 1, 1994 and the permit has never lapsed. 

(5)   Before renewing an alert permit, the department may require information to determine if 
the woodstove is capable of meeting emission requirements.  If an inspection of the 
appliance during operation is not allowed by the applicant, the department shall require 
evidence that any non-durable parts (e.g. catalytic combustor, gaskets, by-pass 
mechanisms) have been replaced as necessary to meet applicable emission limitations. 

(6)   To qualify for an alert permit or a renewal, catalyst-equipped woodstoves must be 
equipped with a permanent provision to accommodate a commercially available 
temperature sensor that can monitor combustor gas stream temperature within or 
immediately downstream (within 1.0 inch or 2.5 cm) of the combustor surface. 

(7)  An alert permit is valid for two years for any woodstove that uses a catalyst or other 
nondurable part as an integral part, and five years for other devices.   

 
Rule 9.112206 – Sole Source Permits   

(1)   A solid fuel burning device with a valid sole source permit issued by the department may 
be operated during Stage I Air Alerts and Stage II Warnings subject to the opacity 
limitations of Rule 9.106302. 

 (2)   Inside the Air Stagnation Zone the department may only issue a new sole source permit 
for a pellet stove that: 

(a) constitutes the sole source of heat in a private residence; and 

(b) emits less than 1.0 gram per hour weighted average when tested using the EPA 
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method.  

(3)   Inside Zone M and outside the Air Stagnation Zone, the department may only issue a 
sole source permit for a solid fuel burning device that: 

(a) constitutes the sole source of heat in a private residence; and  

(b) was a sole source of heat prior to (insert date Montana Board of Environmental 
Review approves these regulations), or the property is not served by an electric 
utility. 

 

(34) Inside the Air Stagnation Zone The the department may renew a sole source permit for a 
solid fuel burning device that constitutes the sole source of heat in a private residence if 
the solid fuel burning device is:  

(a) a pellet stove that emits less than 1.0 gram per hour weighted average when 
tested using the EPA method; or  

(b) a woodstove that has a continuously renewed sole source permit originally 
issued prior to July 1, 1985. 

 

(45)  In the Air Stagnation Zone, A a sole source permit is not eligible for renewal when the 
ownership of the property is transferred from person to person. 

(56)   In the Air Stagnation Zone, a A sole source permit is valid for one year beginning July 1st 
through the last day of June the following year.  

(7)   In Zone M but outside the Air Stagnation Zone, a sole source permit is valid until the 
property changes ownership or another method of heating is installed for the structure. 

 

 

Rule 9.113207 – Special Need Permits 

(1)  Woodstoves with a valid special need permit issued by the department may be used 
during an Alert subject to the opacity limitations of Rule 9.106302. 

(2)  A person who demonstrates an economic need to burn solid fuel for space heating 
purposes by qualifying for energy assistance according to economic guidelines 
established by the U.S. Office of Management and Budget under the Low Income Energy 
Assistance Program (L.I.E.A.P.), as administered in Missoula County by the District XI 
Human Resources Development Council, is eligible for a Special Need permit. 

(3)   Special need permits may be renewed providing the applicant meets the applicable need 
and economic guidelines at the time of application for renewal.   

(4)  Special need permits are issued at no cost to the applicant.  

(5) A special need permit is valid for up to one (1) year from the date it is issued. 

 

Rule 9.114208 – Temporary Sole Source Permit 

(1) Woodstoves with a valid temporary sole source permit may be used during Stage 1 Air 
Alerts and Stage 2 Warnings, subject to the opacity limitations of Rule 9.106302. 

(2) A person may apply for a temporary sole source permit in an emergency situation if their 
solid fuel burning devices do not qualify for a permit under Rule 9.111204 or 9.205.  An 
emergency situation includes, but is not limited to, the following situations: 
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(a) where a person demonstrates his furnace or central heating system in inoperable 
other than through his own actions; 

(b) where the furnace or central heating system is involuntarily disconnected from its 
energy source by a utility or fuel supplier; or  

(c) where the normal fuel or energy source is unavailable for any reason. 

(3)  The department may issue a temporary permit if it finds that:  

(a) the emissions proposed to occur do not constitute a danger to public health or 
safety;  

(b) compliance with the air stagnation plan and Rule 9.106302(1) would produce 
hardship without equal or greater benefits to the public; and  

(c) compliance with the air stagnation plan and Rule 9.106302(1) would create 
unreasonable economic hardship to the applicant or render the residence as 
equipped severely uncomfortable for human habitation, or cause damage to the 
building or its mechanical or plumbing systems.   

(4)   The department may place conditions on a temporary permit to insure that the permittee 
is in compliance with the Program when the permit expires.  

(5)  The department shall arrange for an applicant interview to be conducted within five (5) 
working days of receipt of a written request for a temporary permit and shall render its 
decision within ten (10) working days of receipt of the written request.   

(6)  Application to and denial by the department for a temporary permit does not prevent the 
applicant from applying to the Control Board for a variance under the appropriate 
provisions of this Program.   

(7)  A temporary permit issued pursuant to this section is valid for a period determined by the 
department, but may not exceed one (1) year and is not renewable. 

 

Rule 9.115209 – Permit Applications Requirements 

(1)  The department shall issue a permit pursuant to the regulations of this chapter when the 
applicant has submitted information, on forms supplied by the department, that which 
indicates compliance with this chapter, local building codes, and other applicable 
provisions of this Program. 

(2) The department shall decide whether to issue a permit or permit renewal within ten (10) 
working days after receiving an application.  

 

Rule 9.116210 – Revocation or Modification of Permit 

(1) A permit issued under this chapter may be revoked for a violation of: 

(a) A condition of the permit; 

(b) A provision of this Program; 

(c) An applicable regulation, rule or standard adopted pursuant to the FCAA; or 

(d) A provision of the Clean Air Act of Montana. 

(2) A permit issued under this chapter may be modified for the following reasons: 

(a) Changes in an applicable provision of this Program adopted by the Control 
Board, or rules adopted under the Clean Air Act of Montana; 

(b) When the department or Control Board determines modifications are necessary 
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to insure compliance with the provisions of this Program or an implementation 
plan approved by the Control Board. 

(23) The department shall notify the permittee in writing of its intent to revoke or modify the 
permit.  The department’s decision to revoke or modify a permit becomes final unless the 
permittee requests, in writing, an administrative review within fifteen (15) days after 
receipt of the department’s notice.  Departmental receipt of a written request for a review 
initiates the department’s appeal process outlined in Chapter 14 of this Program and 
postpones the effective date of the of the department’s decision until the conclusion of 
the administrative appeals process. 

 

Rule 9.117211 – Transfer of Permit 

(1) A permit issued under this chapter may not be transferred from one location to another or 
from one solid fuel burning device to another.  A permit may not be transferred from one 
person to another, unless re-issued by the department. 

 

Subchapter 3 – Alert and Warning Requirements 
 

Rule 9.301 – Applicability 

(1) The regulations of Subchapter 3 apply within the Missoula Air Stagnation Zone and 
Impact Zone M. 

 

Rule 9. 106302– Prohibition of Visible Emissions during Air Pollution Alerts and Warnings 

(1)  Within the High Impact Zone Air Stagnation Zone, a person owning, operating or in 
control of a solid fuel burning device may not cause, allow, or discharge any visible 
emission from such device during an air pollution Alert declared by the department 
pursuant to Rule 4.104 unless a sole source permit, a Temporary Sole Source permit, a 
special need permit, or an Alert permit has been issued for such device pursuant to this 
chapter.  

(2)  Within the High Impact Zone Air Stagnation Zone, a person owning, operating or in 
control of a solid fuel burning device for which a sole source permit or special need 
permit has been issued may not cause, allow, or discharge any emissions from such 
device that are of an opacity greater than twenty (20) percent during an air pollution Alert 
declared by the department pursuant to Rule 4.104.  The provisions of this paragraph do 
not apply to emissions during the building of a new fire or for refueling for a period or 
periods aggregating no more than ten (10) minutes in any four (4) hour period. 

(3)  Within the High Impact Zone Air Stagnation Zone, a person owning, operating, or in 
control of a solid fuel burning device for which an Alert class permit has been issued may 
not cause, allow, or discharge any emissions from such device that are of an opacity 
greater than ten (10) percent during an air pollution Alert declared by the department 
pursuant to Rule 4.104.  The provisions of this subsection do not apply to emissions 
during the building of a new fire, or for refueling for a period or periods aggregating no 
more than ten (10) minutes in any four (4) hour period. 

(4)  When declaring a Stage 1 Air Alert, the department shall take reasonable steps to 
publicize that information and to make it reasonably available to the public at least three 
(3) hours before initiating any enforcement action for a violation of this section. 

(5)  Every person operating or in control of a solid fuel burning device within the High Impact 
Zone Air Stagnation Zone has a duty to know when an air pollution Alert has been 



Missoula City-County Air Pollution Control Program 
Chapter 9 Adopted by the Air Pollution Control Board September 17, 2009 

8

 

declared by the department.  

(6) Within High Impact Zone Impact Zone M, a person owning, operating, or in control of a 
solid fuel burning device may not cause, allow, or discharge any visible emissions from 
such device during an air pollution Warning declared by the department pursuant to Rule 
4.104 unless such device has a sole source permit or a temporary sole source permit. 
Within High Impact Zone Impact Zone M, a person owning, operating or in control of a 
solid fuel burning device for which a sole source permit has been issued may not cause, 
allow, or discharge any emissions from such device that are of an opacity greater than 
twenty (20) percent during an air pollution Warning declared by the department pursuant 
to Rule 4.104.  The provisions of this paragraph do not apply to emissions during the 
building of a new fire, for a period or periods aggregating no more than ten (10) minutes 
in any four (4) hour period. 

 

Subchapter 4 – Emissions Certification  
Rule 9.107401 – Emissions Certification 

(1)  The Control Board hereby adopts the Oregon method for the sole purpose of establishing 
an uniform procedure to evaluate the emissions and efficiencies of woodstoves for 
compliance with the emission limitation imposed in Rules 9.110202 and 9.111204.  
Beginning January 1, 1988 the department shall also use the EPA method for the 
purpose of establishing a uniform procedure to evaluate the emissions and efficiencies of 
woodstoves.  

(2)  Devices exempted from the definition of “woodstove” listed in the Oregon method or 
“wood heater” listed in the EPA method may not be issued an Alert class or Installation 
class emissions certification unless tested to either method using modifications in the test 
procedure approved by the department. 

(3)  The department shall accept as evidence of compliance with the emission limitation 
imposed in Rules 9.110204, 9.111204 and 9.118501, labels affixed to the stove in 
compliance with OAR 340-21-150, 40 CFR Part 60, Subpart AAA, Section 60.536, or 
documentation that, in the opinion of the department, is sufficient to substantiate that the 
specific model, design, and specifications of the woodstove meet standards specified in 
Rules 9.110202, 9.111204 and 9.118501. 

 

Rule 9.109402 – Sale of New Solid Fuel Burning Devices 

(1) In the Air Stagnation Zone, a person may not sell or offer for sale a new solid fuel burning 
device that cannot be legally installed within the Air Stagnation Zone without labeling as 
follows: 

(a) A clearly visible, legible label must be placed on each device offered for sale; 

(b) The label must state, “It is illegal to install this device within the Air Stagnation 
Zone.  Call the Missoula City-County Health Department (phone #) for more 
information”; and  

(c) The lettering on the label must be in block letters no less than 20-point bold type, 
in a tone contrasting with the background. 

 

Subchapter 5 – Solid Fuel Burning Device Removal Program 
 

Rule 9.118501 – Removal of Solid Fuel Burning Devices Upon Sale of the Property.  
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(1)  After October 1, 1994, in the Air Stagnation Zone, all solid fuel burning devices contained 
on property to be sold must be removed from the property or rendered permanently 
inoperable unless they meet the emissions requirements listed in Section (2) of this rule. 

(2) The following solid fuel burning devices may remain on a property in the Air Stagnation 
Zone to be sold: 

(a) Woodstoves or Pellet Stoves installed with a valid permit if the emissions do not 
exceed: 

(i) 6.0 grams per hour weighted average when tested in conformance with 
the Oregon Method; or 

(ii) 5.5 grams per hour weighted average when tested in conformance with 
the EPA Method. 

(b) Commercially manufactured pellet stoves: 

 (i)  that have not been tested, but were installed prior to October 1, 1994; or 

 (ii) with emissions that do not exceed 1.0 grams per hour when tested in 
conformance with the EPA Method. 

(c)   Fireplaces meeting the definition of Rule 9.102(6). 

(d) Wood-fired, forced-air combustion furnaces that primarily heat living space, 
through indirect heat transfer using forced air duct work or pressurized water 
systems. 

(3)  Within the Air Stagnation Zone, it is unlawful for any person to complete, or allow the 
completion of the sale, transfer or conveyance of any real property unless a Certificate of 
Compliance is filed with the Missoula County Clerk and Recorders Office.  

(4)  (a) Until July 1, 2001, a Certificate of Compliance is valid until the real property is 
transferred or conveyed to a new owner.  At that time, another Certificate must 
be filed. 

(b) After July 1, 2001, once a Certificate of Compliance has been filed for a property, 
another certificate is not needed if the number and type of stoves on the real 
property matches what is on file at the department.  The department shall list 
properties with Certificates of Compliance on the internet.  A copy of the list must 
be available at the department for inspection. 

(5)   The Certificate of Compliance must state that either: 

(a) there are no solid fuel burning devices on the property; or 

(b) any solid fuel burning devices on the property meet the requirements of Section 
(2) above. 

(6) The Certificate of Compliance must be in a format specified by the department and must 
be signed by the seller(s), the buyer(s), the real estate agent(s) of the seller(s), and if any 
stoves solid fuel burning devices will remain  are staying on the property, a certified 
inspector must sign the certificate.  

(7)  City Building Department inspectors and persons certified by the department to inspect 
and certify that solid fuel burning devices on the real property meet the emissions 
limitations criteria described by these regulations shall sign and submit a Certificate of 
Compliance to the Missoula County Clerk and Recorders Office. 

(8)  The Certificate of Compliance does not constitute a warranty or guarantee by the 
department or certified inspectors that the Solid Fuel Burning Device on the property 
meets any other standards of operation, efficiency or safety, except the emission 
standards contained in these regulations. 
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Subchapter 6 – Contingency Measures 
 

Rule 9.119601 – Contingency Measures listed below in this subchapter go into affect if the 
non-attainment area fails to attain the NAAQS or to make reasonable progress in reducing 
emissions (see Chapter 3). 

(1) Rule 9.106302(1) and 9.106(2) are is modified to delete Alert class permitted devices, 
and Rules 9.106302(3) and 9.111205(1) are void.  

(2)  All portions of this chapter that allow Alert permits to burn during alerts or warnings are 
hereby rescinded.  
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 DRAFT 
CHAPTER 14 

ENFORCEMENT AND ADMINISTRATIVE PROCEDURES 
 
Rule 14.101  -  Notice of Violation  
(1) Whenever the department determines that there are reasonable grounds to believe that a violation 

of any provision of this Program or a condition or limitation imposed by a permit issued by the 
department has occurred, the department may issue a written notice to be served personally or by 
registered or certified mail on the alleged violator or his agent.   

 
(2) This notice must specify the provision of the Program or permit condition alleged to have been 

violated and the facts alleged to constitute the violation.   
 
(3)  If the department issues a Notice of Violation to a person for a first violation of any provision of 

Chapter 9 (Solid Fuel Burning Devices) during any one burning season, as defined in that Chapter, 
the department shall provide such person with a summary of the regulations that affect solid fuel 
burning devices. 

 
Rule 14.102  -  Order to Take Corrective Action 
(1) A Notice of Violation may include an Order to Take Corrective Action within a reasonable period 

of time stated in the order.   
 
(2) The order may: 
 (a) require the production of information and records; 
  
 (b) may prescribe the date by which the violation must cease; and  
 
 (c) may prescribe time limits for particular actions in preventing, abating, or controlling the 
emissions.  
 
(3) The order becomes final unless, within twenty (20) days after the Notice and Order is received, the 

person named requests in writing an administrative review as provided for in Rule 14.106.  
 
Rule 14.103  - Appearance Before the Control Board 
(1)  The department or the Control Board may require alleged violators of this Program to appear 

before the Control Board for a hearing at a time and place specified in the notice. 
 
Rule 14.104  -  Other Remedies 
(1) Action under this Chapter does not bar enforcement of this Program by injunction, seeking 

penalties or other appropriate remedy. 
 
(2) Nothing in this Chapter may be construed to require a hearing prior to the issuance of an 

emergency order pursuant to Chapter 4 of this Program.  When applicable, the emergency 
procedures of the Missoula County Air Stagnation Plan, Chapter 4 supersede the provisions of this 
Chapter. 

 
Rule 14.105  -  Credible Evidence 
(1) For the purpose of establishing compliance with this Program or establishing whether a person has 

violated or is in violation of any standard or limitation adopted pursuant to this Program or Title 
17, Chapter 8 of the Montana Code Annotated, nothing in these rules precludes the use, including 
the exclusive use, of any relevant evidence. 

 
Rule 14.106  -  Administrative Review 
(1) A person subject to a Notice of Violation or Order to Take Corrective Action or an action by the 

department that revokes, suspends or modifies a permit issued under the authority of this Program 
may request an administrative review by the Health Officer or his or her designee (Hearing 
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Officer). 
 
(2) A person that is adversely affected by the department’s decision to deny, modify or issue a permit 

may request an administrative review by the Health Officer or his or her designee.  A request for 
an administrative review must be received with fifteen (15) days of the departments final decision 
to issue a permit, except as otherwise provided for in this Program.  The request for an 
administrative review must state in writing specific grounds for not issuing the permit or for 
modifying the permit. 

 
(2)(3) A request for an administrative review does not suspend or delay the department’s notice, order or 

permit action, except as otherwise provided for in this Program. 
 
(3)(4) The Hearing Officer shall schedule a review within ten (10) days after receipt of the request.  The 

review may be scheduled beyond ten days after receipt of the request by mutual consent of the 
department and the party requesting the review. 

 
(4)(5) The Hearing Officer shall provide written or verbal notice to the person requesting the review of 

the date, time and location of the scheduled hearing. 
 
(5)(6) The Hearing Officer may continue the administrative review for a reasonable period following the 

hearing to obtain information necessary to make a decision. 
 
(6)(7) The Hearing Officer shall affirm, modify, or revoke the Notice of Violation, Order to Take 

Corrective Action, or permitting action, in writing, following the completion of the administrative 
review.  A copy of this decision must be sent by certified mail or hand delivered to the person who 
requested the review. 

 
Rule 14.107  -  Control Board Hearings 
(1) Any  person subject to an Order to Take Corrective Action or an action by the department that 

revokes, suspends or modifies a permit issued under the authority of this Program may request a 
hearing before the Control Board following the conclusion of an administrative review. 

 
(2) The Control Board shall schedule a hearing within  sixty (60) days after receipt of a written 

request and shall notify the applicant of that hearing.  
 
(3) The Control Board may and on application by a party shall compel the attendance of witnesses and 

the production of evidence on behalf of the parties. 
 
(4) Public hearings must proceed in the following order: 
 (a)  first, the department shall present a staff report, if any. 
 
 (b) second, the person who requested the hearing shall present relevant evidence to the Board; and 

 
(c) third, the Board shall hear any person in support of or in opposition to the issue being heard 
and shall accept any related letters, documents or materials.  

 
(5) After a hearing regarding an Order to Take Corrective Action, the Control Board shall issue a final 

decision that affirms, modifies or rescinds the department’s Order to Take Corrective Action.   In 
addition, the Control Board may issue an appropriate order for the prevention, abatement or 
control of the emissions involved.  

 
(6) After a hearing regarding a permitting action, the Control Board shall issue, deny, modify, 

suspend or revoke the permit within 30 days following the conclusion of the hearing. 
 
(7) A person aggrieved by an order of the Control Board may apply for rehearing upon one or more of 

the following grounds and upon no other grounds: 
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 (a) the Control Board acted without or in excess of its powers; 
  
 (b)  the order was procured by fraud; 
 
 (c)  the order is contrary to the evidence; 
  

(d)  the applicant has discovered new evidence, material to him which he could not with 
reasonable diligence have discovered and produced at the hearing; or 

 
 (e)  competent evidence was excluded to the prejudice of the applicant. 
 
(8) The petition for a rehearing must be filed with the Control Board within thirty (30) days of the 

date of the Control Board’s order. 
 
Rule 14.108  -  Judicial Review 
(1) Within thirty (30) days after the application for rehearing is denied, or if the application is granted, 

within thirty (30) days after the decision on the rehearing, a party aggrieved thereby may appeal to 
the Fourth Judicial District Court.  

 
(2)  The appeal shall be taken by serving a written notice of appeal upon the chair of the Control 

Board, which service shall be made by the delivery of a copy of the notice to the chair and by 
filing the original with the Clerk of Court of the Fourth Judicial District. Immediately after service 
upon the Control Board, the Control Board shall certify to the District Court the entire record and 
proceedings, including all testimony and evidence taken by the Control Board.  Immediately upon 
receiving the certified record, the District Court shall fix a day for filing of briefs and hearing 
arguments on the cause and shall cause a notice of the same to be served upon the Control Board 
and the appellant. 

 
(3)  The District Court shall hear and decide the cause upon the record of the Control Board.  The 

District Court shall determine whether the Control Board regularly pursued its authority, whether 
the findings of the Control Board were supported by substantial competent evidence, and whether 
the Control Board made errors of law prejudicial to the appellant. 

 
(4)  Either the Control Board or the person aggrieved may appeal from the decision of the District 

Court to the Supreme Court.  The proceedings before the Supreme Court are limited to a review of 
the record of the hearing before the Control Board and of the district court’s review of the record. 

 
 


