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l. INTRQDUCTIVON
On July 19, 2011, the Court enjeined Defendant Montana Department
of Transportation (MDT) from issuing 32-J-permits to Imperial Oil for the |
Kearl Module Transportation Project (KMTP), or issuing any permits that
would allow any acti:vit-y approved by MDT in the KMTP EA or FONSI.

Memorandum and Order (J'uly 19, 2011), at 12. The Court ruled that
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that Plaintiffs are likely to prevail on the merits, § 27-19-201(1), MCA, and
that ongoing actiVity by the Defendants could render the judgment
ineffectual, § 27-19-201(3), MCA. |
Intervenor Irﬁperial Oil now seeks to dissolve the injunction or,
alternatively, to modify it. It claims that the scope of the injunction is
“Unprece'd'eﬁted,”'stet'ihg', “There is no reported case in Montana of.an
: injuncfion of such breadth and scope with reSpeot to the use of public.
vhaghways , Impenal Brief at 3. Given that the lmpacts of Imperial’'s

proposal are equally unprecedented thls is unsurpnsmg The Court’s.

decision issuing preliminary injunctive rellef is oonsnstent with Montana law,

and fully grounded in the facts of this case. The Court should therefore

deny Imperial’s motion.
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. ARGUMENT

A. Legal Standards

An injunction order may be granted under § 27-19-201, MCA, in the

following instances:

(1) when it appears that the applicant is entitled to the relief
" ‘demanded and the relief or any part of the relief consists in -

restraining the commission or continuance of the act

complained of, either for a limited period or perpetually;

(2) when it appears that the commission or continuance of
some act during the litigation would produce a great or
irreparable injury to the applicant;.

(3) when it appears during the litigation that the adverse party
is doing or threatens or is about to do or is procuring or
suffering to be done some act in violation of the applicant's
rights, respecting the subject of the action, and tending to
render the judgment ineffectual.

The Court appropriately found that Plaintiffs satisfied subsections (1)
and (3), but -rejécted Plaintiffs’ argument that they would be.irreparably» L
. harmed.
Imperial 'éeék’sf_to dissolvé or modify the injunction pursuant.to §§ 27"—;
- 19-401 and‘-404,' MCA. .The latter provision provides: “If upon the hearing
it satisfactofily appears that there are not sufficient groundé for the
injunction order, the order must be dissolved; or if it satisfactorily appears
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that the extent of the injunction order is too great, the order must be
modified.” (Emphasis added.) Although the Montana Supreme Court has
not squarely addressed the standard for dissolution or modification of an -
‘injunction-, the general rule appears to be that in-dissolving or modifying an

injunction, the Court must exercise the same discretion that it must use in

grantlng anunctlve rehefm the first case. 42 Am Jur. 2d Injunctions, § 325.

In Shammel v. Canyon Resources Corp., for example the Court clarlﬂed

||l llgllL of th gﬂ o""ree of discretion vested in district couris
to maintain the status quo through injunctive relief, we

determine that the more deferential ‘manifest abuse of
discretion’ is the appropriate standard for reviewing the granting
of a preliminary or permanent injunction. A ‘manifest’ abuse of
discretion is one that is obvious, evident or unmistakable.

Black's Law Dictionary, 6th Ed.
2003 MT 372, {12, 319 Mont. '132 82 P.3d 912 (emphasis added.)
vaen the plaln Ianguage of the statute statlng that the Court must

determlne that there are not suffICIent grounds for the injunction order

| and given the deference that is glven to District Courts under Shammel the:

Court S orlgmal deC|S|on to enjom MDT S permxttmg was manifestly correct

B. The Court Was Correct in Concluqu that Plalhtlﬁs Will Prevall on
the Merits. .

Imperial argues that Plaintiffs raised new issues under MEPA that

had not previously been addressed by the agency, and that the Court then
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erroneously relied on these issues in issuing its decision. Imperial's- -~ -
assertion is incorrect; all three issues focused on by the Court were raised,

or addressed in testimony, and were therefore properly relied upon in the

' Court"s ruling.

1. MDT Failed to Foliow MEPA in its Evaluation of the Turnouts. -
In its Order Partially Granting Plaintiffs’ Motion for Preliminary.

Injunction, the Court properly determined that MDT violated MEPA by

mmmaem AF e P
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removing the turnouts:

First, the KMTP EA does not appear to consider what
environmental impacts, if any, would occur should turnouts be

removed. There also does not appear to be any evaluation of
the benefits or consequences that would weigh in favor or

- against removal of turnouts.

Second, it is unclear how MDT could adequately consider
the significance of impacts related to turnout construction
without making an initial determination as to whether turnouts |
will remain in place. . . . Whether the'turnouts are left in place
will necessarily effect whether the route will accommodate -
future loads of similar'size. Thus, determining growth-inducing
or inhibiting effects as well as any precedential effects resulting
from turnout construction appears. largely dependent on
whether the turnouts remam in place.

s unclear to the Court at thls tlme how MDT could
fully evaluate the significance of impacts associated with the
KMTP without making an initial decrsron regarding the
permanency of turnouts. .
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Memorandum and Order at 6-7 (emphasis added). =

In reaching this decision, the Court was following well-established
MEPA and NEPA precedent. It was also acting in response to arguments .
Plaintiffs have made since the inception of this case, and Which were
supported by testimony of MDT personnel at the hearing. Plaintiffs’ Brief in
Support.of Motion for Preliminary Injunction at 36. By defendant MDT's

own admission, the KMTP modifications will lead to the reasonably

.-!- L -
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such projects more feasible by “improv[ing] safety and reduc[ing] delays for
fu}ture transportation of oversize materials.and freight in eomparison to
transports that occurred prior to the improvements by Imperial.” KMTP
FONSI, p. 14, Response to Comment K, and see also p.9, Response to
Comment C2 (Hearing Exhibit B); KMTP EA, p.16, section 3.2. (Hearing
'Exhibit A). Plaintif‘fs..alleged that by failing to take a hard Iook.at the . =
envrronmental lmpaots of undertaklng hlghway modrﬂca’uons necessary to
| facrlltete the transport of the Kearl modules by failing to determine the -

i sngnn‘lcance of lmpacts pursuant to ARM 18.2. 238, MDT falled to Comply .

with MEPA See genera//y Plalntlffs Consohdated Reply Brief in Support of‘ |

Motion for Prehmrnary InJunctlon
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Rather than arguing that MDT undertook a sufficient examination of
the impacts of the KMTP ;turn-out modifications, Imperial argues simply that
MDT was absolved of its MEPA responsibility to assésé such impadts -

‘because no party knows the actual scope of the project due to the
unresolved-contingency that MDT may ask‘lmperial to refnove- a turnout. -
Imperial Brief at 10 (“This means that the improvements being made by

l‘mperial within the MDT right-of-way are not permanent because the

LU AUV [N 4y '__‘I.H_.'

r ty comnlation of a WAATD RAMT
i G COMpiciUi Ui Uit nivi i iLsi -

may require that some of the turnouts be removed.”) Imperial attacks the,
Court’s preliminary injunction Qrder because the_Court identified the fact, as
described through in-court testim{ony, that no determination has been made
about this confingency. Indeed, the Court ruled that without a clear
understanding of what is involved in a project, no assessment of impacts of
such a project is possible, and therefore cannot and ddes_ not satisfy the - .
Iegal-‘reqvuirements of MEPA. ' Imperial essentially argues that since:
Plaintiffs did not usév thé specific language used by the Cert in pointing out -
the logical ‘inconsisten’oyvin MDT’s‘pOSitibn,.MDT waé not on notice_‘of.this )
issue and itis not,thereforé, proper grounds for an injunctioh. .

In fact; Plaiptiﬁs’_motiqn for prelinﬁinéry injunction, bﬂrief in support,
and» reply brief clearly set forth Plaintiffs’ claims and raised substantial
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questions regarding the MEPA sufficiency of the KMTP EA,“[w]hether this -

is a permanent corridor or only used for this one transportation project.”
Plaintiffs’ Brief in Support.of Motion for Preliminary Injunction at 36.
Furthermore, the KMTP administrative record, as produbed by MDT |

to Plaintiffs’ attorneys, demonstrates that MDT was cognizant of these

issues during preparation-of the KMTP EA." As Plaintiffs highlighted in - .

Exhibit 31 to their preliminary injunction brief, MDT Environmental Services.

-

~~~~~~~~~~~~ r asking Exxon to evaiuate BC
leaving the turnouts in place and removing the turnouts as separate -
alternatives to show those pros and cons to the public.” Exh. 31 to -
Plaintiffs’ PI- Brief (1/28/2610 email of Heidri Bruner). MDT Environmental

Services Bureau Chief Tom Martin replied:

On the one hand, it doesn’t matter so much from a natural
environmental standpoint whether the turnouts are left in place or

taken out— as long as that is properly analyzed and disclosed in the
e-doc. | highly doubt the impacts will be significant. A single e- ~doc
will suffice, even if it is in the Department’s best interests to leavethe =~ -

turnouts in place. Again, it goes to analysis and disclosure of the
impacts.” The last draft e-doc states they will be left in place.

On the other hand, leaving the turnouts in place does promote more -

of a permanent high-wide route. This coupled with utility and -

sign/light pole adjustments creates features that have been designed . -

~ to allow high-wide loads — one of very few in the state. This has not
been analyzed or disclosed in the last draft e-doc. It needs to be.

! See “Foundational Affidavit of Robert Gentry” filed together with this brief.
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/d. (1/29/2010 email of Tom Martin (emphasis added)).2

Contrary to this clear advice of MDT’s own Environmental Servnces
staff, the KMTP EA did not analyze or drsolose potentlal lmpaots of elther
leaving the turnouts |n place or removing them Perhaps this is because
as casually stated by Mr. Martin, “l think it will be difficult to do so. It could
| be a weakness that savvy Ilt|gators Iook to lf an e-doc challenge is
pursued.” Id. |

In support"of its argument, Imperial relies upon a Memorandum of
Agreement ‘(“I\/IlOA”) executed between MDT and Imperial in December ,.
2010 as providing MDT with “oomplete discretion” to require removal of
turno»uts “‘at any time prior to completion of the KMTP,” concluding that
“until this contingency passes, there are no permanent turnouts and there

is no permanent hIgh—Wlde corrrdor 7 Impenal Brief at 10; see also Exhibit A

| to Foundatlonal Affldawt of Stephen R Brown ThIS MOA executed seven'”
- 'months after the close of publlc comments on the KMTP EA, sets. forth the R R

contraotual provrslons upon which Imperlal relles for its argument that MDT_.

2 plaintiffs submitted this same email as Exhibit 31 to their Brief in Support of Motion for
Preliminary Injunction. Br. at 33-34. Therein, contrary to Imperial’s assertions now,

~ Plaintiffs raised the argument that MDT had failed to consider all impacts, including
permanency of the route and potential future uses. Br. at 31, 33-36.
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has no responsibility to analyze indirect or growth inducing-impacts of
turnout construction or removal.

In Article 1.J of the MOA lmperlal Oil agreed, “Upon completion of
the KMTP . to remove any turnouts/S|gnaI pole/sign structure
modifioations per direction from MDT.” To pay for potential future removal
oostsA and for.‘fpotentia.l ‘environmental rehabilitation and remedilation,”

Imperial also agreed to post 2 surety bond in the amount of $2 million.

VIOA, Articie 1.K
other modifications upon which this bond amount is based is 'inoluded in the
administrative record.

Contrary to Imperial’s assertion, MDT’s discretion to request removal
of modifications at Imperial’s expense is sev.erevly limited by the MOA. In
fact, MDT may re_quest removal of the turnouts only “it MDT design
standards and/o.r-guidelines are not nﬁet or if other permitting requirements
| relatlng to the MODIFICATIONS are not met ” MOA Artlcle 1. M . Grven

that MDT asserts that “aII new turnouts would Conform fo MDT Standard

Design Speolflcatlons and Procedures,” |t appears MDT W:I[ have little orno

discretion to request removal under the MOA. FONSt,at 14, -Response to
Common Comment J. Moreover, utility modifications will not be removed

as “all modifications will be permanent.” EA, at 9, section 2.2.1.4.
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More importantly, the MOA does not control MDT’s discretion to--
evaluate environmental impacts of the KMTP; MEPA does. As noted by
MDT’s Thomas Martin, leaving the turnouts in place has diﬁerént
.en\;ironnﬁental consequences than removing them. In both instances, there
are potential impacts to the human and natural environmént, and MEPA -
requires MDT to identify and assess those impacts. In failing to do so, MDT

violated MEPA. The MOA does not and cannot change that.

Lnn'. dardma that l\/lh'r '.-Atninn d:
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32-J permits for future projects; however, the existence of established
modifications to Montaha highways will make approval of future projects

much easier. As explained by MDT employee Hal Fossum:

If we put an interstate where there was a foot path, that enables a
more expansive trade reach and also enables a broader extent of
settlement. In this case, under the category of induced effects, the
applicants could consider such questions as: 1. Will the proposed.
improvements (e.g. turnouts) create improved conditions that will
affect local development and settlement patterns? 2. Will the

proposed improvements enable continuing use of thisrouteasa . -~ =

" specialized hIgh-Wlde corridor?
Exhibit 1 to Foundational Affidavit of Rober’i Gentry (3/17/2010 email of Hal-
Fossurh)‘.. o o S B
The édministrati?e record provides nov evidence that any turnouts will

be removed éﬁér the KMTP, and provides ample evidenée- that it is the
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intent of MDT to retain the modifications permanently. In spite of this, the
potential impacts of leaving the turnouts were not identified or assessed in
the EA, and they are unlikely to be evaluated for future loads, when the
construction has already been completed. MDT thus violated MEPA by
failing to cbnsider the significance of impacts of tﬁe KMTP under MEPA
and ARM 18.2.238, and by failing-to consider the growth-inducing and -

precedential effects of approving construction efforts without requiring

The MOA does not change this fundamental failure of the KMTP EA;
it simply clarifies that the agency may or may not decide to leave the
turnouts. Imperial argues that beéause I\/IDT may require removal, or may
not, it is absolved fromvthe'res_ponsibility.of.exémining the environmental

~ impacts of either of these contingencies. This argument is inconsistent with

*basic MEPA and NE"PA‘IaW.'By failing to identify and assess the potential . -

impacts of: Ieavmg the turnouts. or not MDT falled to examine the
venwronmental lmpacts of the KMTP, tfalled to conSIder and dlsclose
reasonable alternatlves, and at}falled in the initial scopmg of the project, as
-the actual scope of the project remains annown to this date.-

These patent violations of MEPA demonstrate that MDT failed to take
the required “hard look™ at the énvironmental impacts of the KMTP project.
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The Court’s ruling on this issue was supported by the pleadings, the record;’

and the evidence at the hearing. Imperial’s contentions otherwise lack

merit.

‘2. MDT Did Not Evaluate a Reasonable Range of Alternatives.. -
MDT evaluated only two alternatives in the EA: the proposed action,
~and the “no action” alternative. As the Court noted, “The EA states that the .

Interstate Route was eliminated because MDT concluded existing -

ra AVt sate lalateaYad r\v\rﬂ' 1";‘\1\ Il‘\f\;l r'\'l‘: 'r\\!v'\r-\r-'tr‘ [datastal™d ‘r'ir‘"r“‘ TR r-‘uc '!'!‘-.C. mr..“!:=!as
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infeasible.” Memorandum and Order at 8. In its discussion of the U.S.

interstate route, the MDT draft EA stated:

This alternative would have followed the interstate highway
system as much as practicable. This alternative was suggested
by many during the consultation process because of the four-
lane configuration, which would not impede oncoming traffic
and have minimum or no impact on following traffic. This
alternative was investigated and rejected since about 25
. existing .overpasses are too low-and do not have by-pass ramps-- .- -
“or feasible detours to allow passage of the modules.

Draft EA, at 14-15.
The Court,'in addressing this issue, stated:
| As it currently exists, the KMTP route cannot facilitate trénéport .'
of the modules. In order to make transport of the modules
feasible along the KMTP route significant construction work is
required. The EA states that 75 turnouts must be constructed

“or modified, utility lines must be raised and buried at 572
locations, and traffic signals and road signs must be modified..
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The EA-contains no analysis of whether constructionata -~ -
similar cost could make the Interstate route a feasible
alternative. Without such an analysis, it is unclear to the Court
at this time how MDT concluded the Interstate Route was an

infeasible alternative.

Memorandum and Order, at 8 (emphasis added). -
As Imperial concedes, an EA must contain a “description and
analysis of reasonable alternatives to the proposed action whenever . .

alternatives are reasonably available and prudent to consider.” A.R.M. .

AT A A mailbea in Fhie rassarA j& ~Aancictant oo L
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18.2.23
construingNEPA.e’ Federal courts applying NEPA do not allow an agency
to define the project's objectives “so narrowly as to preclude a reasonable
cohsideration of alternatives.” Davis v. Miheta, 302 _F.3d 1104, 1112 (10th
Cir. 2002). In Davis, the Tenth Circuit held that the U.S. Department of
Transportati‘on violated NEPA in prep‘aring an EA fora highhwayl project
when it defined the projéct goals such that the propos'ed action was the -
only feasible alternative‘. ld. at 1119. |

~ Without a reasonable range of alternatives, the issues are not sharply

deﬁned' ahd there is no clear basis for choice by either the agency or the

public. ‘Friends of Souz‘héast’s Future v. Morrison, 153 F.3d 1059, 1065 -

% Because MEPA is modeled after NEPA, the Montana Supreme Court finds federal case law:persuasive.
Ravalli County Fish and Game Ass’n. v. ‘Montana Dept. of State Lands, 273 Mont. 371, 377, 903 P.2d

1362 (1995).
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(9th Cir. 1998). A failure to consider a range of alternatives 'is-arbit-rary and
capricious. See, e.g., Davis, 302 F.3d 1104; Muckleshoot Indian Tfibe V.
U.S. Forest Service, 177 F.3d 800, 814 (9 Cir. 1999); Mérrison, 153 F.3d
at 1065; Simmons v. U.S. Army Corps of Eng'rs, 120 F.3d 664, 670 (7th Cir,_
1997)‘ (by failing to consider this “entire category of reasonable
alternativeé,”.BLM “r_uined-” its EIS); Eh.v.tl. Defense Fund v. Froehlke, 473

F.2d 346 (8" Cir. 1972) (insufficient discussion and inadequate range of

i~~~y N nd TIO hmardamiiatal: AMlatiien! Dac Nafarman DAaiinnil lan
I 1CU Livw 1] aucquaLU}, rvawural IZCo, L/OICHIOT UV T,

V. Callaway, 524 F.2d:79, 92 (2d Cir. 1975) (alternatives are the linchpin of
the EIS: EIS invalid because of inadequate alternatives discussion).

Imperial cites California v. Bloék,.690 F.2d 753, 767 (9"“ Cir. 1982), fdr
the proposition that an agency need not consider an alternative “whose
effect cannot be reasonably ascertained,l and whbse implementation is
deemed remote and speculative.” imperial Brief at 14. Imperial argues that -
“thé high cost of rebuﬂding an overpass and acquiring rights-of-way is part
of MDT’s institutional knowledge, and MDT’s decision that rebuilding 25
overpasses was unreasonable, compared to turnout construction within .
exisﬁng right-of—way, was not arbitrary and capricious.” /d. at 16.

MEP.A does not force outcomes; it forces transparent _assessmént and

comparison of alternatives and their consequences. Imperial’s contention

|
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that MDT relied on its institutional memory simply validates Plaintiffs’

- argument that MDT violated MEPA by failing to analyze a reasonable range
of alternatives*: MDT did not share its “institutional knowledge” with the
public nor give the public an opportunity to meaningfully participate in the
assessment of the various alternatives. Instead, according o Imperial's
narrative, MDT was not required to identify‘or- assess the inte‘rstate'

alternative because it already knew that it would not be cost-effective. If
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| such assessimients py retying o its "instiw
“knowledge,” thé fundamental policies of MEPA are Wholly undermined. If
'MDT had such knowledge, it was required by MEPA to éhare that with the
public. |
Further underscoring the agency’s failure to evaluate reasonable
alternatives is the fact that Imperial has begun to use the interstate route
for some modules (see “Imperial and Exxon Pursuing Additional Routes for.

Kearl Modules, Reducing Size”, Business Wire, available at -

, Ihttp://www.businesswire.com/news/home/zo1 1 08080.06

4 This argument was raised at the outset of the litigation and thus imperial and MDT
have been on notice of such issues since Plaintiffs filed their complaint. Complaint at

11-13.
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344/en/|mperial-ExxonMobil-Pursui‘n'g-Additional‘—'Routes-Kearl-l\-/Iodu-les;
and “Exxon Mobil, Imperial Oil Seek New Route Through Washington for

Megaloads”, Missoulian, available at http://missouliah

.com/news/state-and-regional/article_678ebce-c204-11e0-b49b-
001cc4c03286.html), and is in fact proposing here that it be able to use thé
interstate route from Missoula going east, in:the event the Court decides -

not to dissolve the injunction. In its brief, “Imperial submits that a

iminary i mmim o e fia A e md ia lasa
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ied preiin
expensive in scope (to Imperial).” Imperial Brief at 21. Imperial then
describes this new alternative in some detail on p 23 of its brief. (See also

- Third Affidavit of Kén Jo‘h'nsoAn, 994 & 5.) Thus, an interstate route is hardly
“rém'ote and speculative”.5 Yet such alternatives as réconﬁg.u.ring modules

or modifying the interstate route were never analyzed, supporting Plaintiffs’

claim and the Court's conclusion that MDT did not analyze a reasonable

5 Cf. Callfofn/a V. ’B/ock discussed supra. Infact, the Davis court held invalid the

agency's conclusion that a mass transit alternatlve was too speculative or impractical, in-

part because, although the alternative was not a “sure thing,” it was apparently under .
active consideration ... by a number of jurisdictions involved.” 302 F.3d at 1122; see
also Utahns for Better Transporation v. U.S. Department of Transportation, 305 F.3d
1152, 1170 (10™ Cir. 2002)(rejecting agency’s conclusion that regional transit
alternatives urged by plaintiffs were too remote or speculative to consider, in part
because the choices at issue were not ones “that may be made in the future but are

being made.”)
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range of alternatives. The Court did not manifestly abuse its discretion in
determining that MDT failed to evaluate a reasonable range of alternatives.

3.  MDT Failed to Take A “Hard Look” by Relying on Tetra Tech to
Analyze lmpacts and Comments -

Imperial argues that Plamtlffs d|d not raise the issue of Tetra Tech’'s
preparatron of the EA in their prehmlnary anunctlon openlng brlef and that
MDT and Impenal were therefore not on notice that this would be an issue.
MDT.aIso*cites» several places in the record where MDT and Imperial’s

| consultant, Tetra Tech, were in consultation lwith each other on various
issues, and cites to casee for the propesition that MEPA or NEPA
.documents may be prepared by third parties.

It is axiomatic that agencies must take a “hard look” when evaluating
projects under MEPA or NEPA. Ravalli Counz‘y Fish and Game Ase’n. V.
Monz‘ana Depz‘ of Sz‘az‘e Lands 273 Mont 371 381, 903 P.2d 1362 1367
(1995) Moreover it is axromatrc that agenmes must follow their own o
statutes and regulations. See Burnt Fork Citizens Coalition v. Ravalli -
County, 287 Mont 43 51 951 P 2d 1020 (1997) Kadillak v. Anaconda
Company, 184 l\/lont 127 139 602 P 2d 147 (1979) Plaintiffs. noted the
agency’s legal duty to take a hard look in their Complaint. Complaint 9 19,

43, 47,-57. In particular, Plaintiffs alleged that MDT's failure to take a hard
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look is “arbitrary and oa.prioious and contrary to MEPA and its implementing
regulations.” Id. [ 47. Plaintiffs sought to enjoin MDT from issuing permits
““until such time as MDT complies thh MEPA, the Constitution, and statutes
and regulatlons governmg issuance of such permits.” /d. at Prayer for

Relief, ﬂ 4; see also Ptalntn"fs Brlef in Support of Preliminary Injunction at

10.

Finally, Plaintiffs clearly argued MDT’s duty to take a hard look in
fanie Bamh; Braf in onnart of the Pralin ¢ hniiamedie e ﬁl intiffa’ Danly
LTI MTPLY DT D wUuppult Ut uie 1 icilii ||1|cu_y Hijurivuull. rianiuiio NGpiy

Brief at 5-7 (section with heading, “MDT Did Not Take a Hard Look at
KMTP” expounds in detail oh the agency’s obligations under MEPA and its
implementing regulations).

The EA shows that it was “prepared by” Tetra Tech, Imperial Oil's
consulting firm. EA cover page; p. 69 list of “preparers.” In their Proposed
Fihdings of Faot and Conclusions of Law, P'Iaintiffs pointed odt,the
addlttonal mformatlon that came in durmg the hearlng that undersoored
Tetra Teoh S and tmperlal S roles in preparmg the environmental reVIeW
| and the hands-oﬁ approaoh takeh by MDT. _See Plaintiffs’ Proposed.
Findings, ‘ﬂﬂS 7 - -

Imperial attempts to downplay the hearmg record, catlmg it
“Thunstrom’s (MDT witness’s) one sentence of testlmony " Imperial Brief at
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19. However, as the Court recognized, Thunstrom's testimony on-this-

issue was far more than one sentence, and he was not the only witness to -
address this issue. Moreover, the documents cited by Imperial on page 18 _

of its brief were all generated between November 2009 and July 2010, well

prior to the February 7, 2011 decision. These documented requests: for
additional information do not contradict Thunstrom’s testimony that MDT

did not review the environmental information prior to making a decision.

f=ct that Imperial was involived with MDT in finalizing too ranmeanan te
laul uiat Hipclidal vwao litv Gived Wil IVILJI i llllan(_lllg UIT ITOpPUIHIOT LU

Th

comments in the final EA an‘d preparing the FONSI underscores ‘MDTV’s
lack of independent assessment of the EA and FONSI. Indeed, Dwayne *
Kailey's testimony demonstrated that Imperial was “in the room” when the

EA was finalized and the FONSI being prepared:

A. This document doesn't clarify was there clearly
one response by Imperial Oil and there was not. Imperial Oil
-worked very closely with-MDT staff {o-draft those responses.
~ There was no single comment to all these comments from the -

* public by dmperial Oil. It was worked on very closely between -
Imperial Oil staff and MDT staff. So | couldn't just give him~- -~ -
imperial Oil's comments. | had to have given him either Imperial
Oil's comments and MDT's comments or the comments as a
whole. There was no single Imperial Oil comment.

Q. You're saying that MDT's staff assisted Imperial
Oil in creating Imperial Oil's comments?

A. We worked together on the response to all the
comments in the document. Yes, we did.
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inaepenaent evaiuaucn G ing projedi and i ensu

Hearing Transcript, at 707-708.

An agency cannot take the requisite “hard look” when the preparation
of the document that will determine whether the permit will be issued is
farmed out to the developer or its consultant, and the developer is “working
very closely” with MDT on the decision documents. While‘Piaintiffs believe
that the MDT regulations can be construed to.prohibit such an
arrangement, at a minimum, the regulatibns require MDT perform its own
relationship between the agency, the applicant, and the consulting firm
preparing the environmental review document. See Plaintiffs’ Proposed
Conclusions of Law [ 14; A.R.M. 18.2.256. In any evenf, the facts of this
case demonstrate that MDT failéd to take a “hard look.” That failure
included the inadequate reyiew in the EA,.the agency's failure to perform'
- an EIS,' an’d the fact that MDT-farmed out tHé preparation of the EA to,the
applicanfg’s cqnsultant. The‘ C'burt dld .n_ot.man‘ifestly abuse-its discretion in.
: cbncluding the séme. | o - |
/1
/1
1

I
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C. The Injunction Was Appropriately Granted Under § 27-19-201 (3),

MCA.

| In its brief, Imperial challenges only the Court’s holding under § 27-
19-201(2), MCA. However, the Court also held that an injunction was
warranted under § 27-19-201(3), MCA. The Court reasoned:

If MDT continues. issuing'permits which facilitate completion of -
the KMTP, Plaintiffs will lack an adequate remedy should the
Court ultimately find in their favor.

Tlm Mt L AAMT A ~Am~ndbimiiad loociianan nf marmite
i e VOUM TiNGs, ivib i & CGriuiniucu iosuarivc Ui rJvnluLo

relating to KMTP would tend to render any potential future
judgment by this Court in favor of Plaintiffs ineffectual.
Therefore, Plaintiffs are entitied to a preliminary injunction
under section 27-19-201 (3), MCA.

Memorandum and Order at 11.

Imperial has not raised any reason why the injunctien should not

remain in place under thls prowsnon even if the Court finds it overstepped in

grantmg the InJunctlon under § 27-19- 201( ) MCA.°

® Imperial’s only attempt to address the Court’s conclusion.on this basis is their claim
that Plaintiffs did not cite subsection (3) in their brief in support of their preliminary: -
injunction motion. Imp. Br. at 4, fn1. However, Plaintiffs did cite this subsection, and
the Court was within its discretion-to grant the injunction based upon the less effectual
remedy that would remain without such preliminary relief. Pltffs. PI Br. at 7, 8-9 (citing
subsection (3); noting that without preliminary injunction, construction and transport
could already take place); PI Reply Br. at 5-6 (citing subsection (3) and explaining
likelihood of less effectual remedy if project goes forward before merits resolved).
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Moreover, the Court’s holding in this regard is consistent with the
purposes of MEPA, and the ultimate relief that Plaintiffs seek.
Such a conclusion is supported by the Montana Supreme Court’s-holding in
- Four Rivers Seed Company v. Circ/e K Farms Inc., where a preliminary
InJunctlon was necessary because monetary damages would be ineffectual

to remedy the clalms and poten’ual harm to reputatlon 2000 MT 360, ‘ﬂ‘ﬂ

16-18, 303 Mont. 342, 16 P.3d 342

- Plaintiffs’ claims, and Plaintiﬁe ultimately seek a permanent injunction until
MDT fully complies with MEPA and other applicable laws, a preliminary -
injunction is necessary to protect a fully effective remedy. This is further
‘supperted.by MEPA'’s purpose to ensure MDT and the public is informed of
potential impacts of the project before the project goes forward. See
Ravalli County Fish & Game Assn,, 273 Mont-at 380, 903 P.2d at 1368
(MEF’A requires agencies to adequately determine significance of impacts
‘.“in the first instance”); and Friends of z‘he Clearwater v. Dombeck, 222 F.3d -
552 (9tn Cir. 2000)(- .NEPA’s“purpose ie‘to “ensure that the agency Wilvl.-no_t'
.act on lncomplete |nformatlon onIy to regret lts decision after it is too Iate to

correct”). This purpose and the remedy of ensuring the purpose is fulfllled
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necessitate a preliminary injunction so that the project is not completed
before MDT and'the public are made fully aware of the potential impacts.

The Court did not manifestly abuse its discretion in concluding the -
preliminary iznjL.Jnction was warranted in order to fully protect the
effectiveness of Plaintiffs’ requested relief. |

D. 'Imperial’s “Modified Injunction” Alternative Has Never Been -
Reviewed Under MEPA or Otherwise.

imperial argues that if the injunction is n
modified. Section 27-19-404, MCA states that an injunction may be
modified if “it satisfactorily appears that the extent of the injunction order is.
too great.” Irhperial believes a “reasonable modified préiiminary injunction .
can be crafted” that will cost less to Imperial. Imperial’'s proposal appears
to involve transporting modules .over Highway 12 from Lolo Pass to

" Missoula, and then ‘using the interstate route. Unfortunately, neither -

Imperial or MDT has provided enough details on this alternative for the -

Court to be able to make a reasoned decision whether it should be allowed,

“even if the Court Were to decide that the “extent of the injun'ction order is
too great.” In referencé to the proposal outlined on p. 23 of Imperial’s brief,

a number of questions arise:
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o Does this mean that Imperial will only transport disassembled
modules-along Highway 124 to the Interstate, and no longer putsue ~
modification and use of the remainder of the KMTP route?

o Does I"mperial need new 32-J or other permits for this activity? -

o Will this new proposal be subject to MEPA? |

5 Has I\/IDT begun a deCISIOn maklng process for this proposal? -

Will this proposal still require turnout construction and/or traffic stops

- l=ie
[aTs Suoe s
[WAV] iy

W]
(@8

o What is the transportation pian associated with the proposal?

Without the answers to these and similar questions, Plaintiffs do not-
see how the Court-could approve this proposed modification.

Moreover, imperial has not demonstrated that “the extent of the
injunction order is too greet.” Just because Imperiel’s decision to
reconfigure. its'.modoles and propose new routes may be oosting Imperial -
additional money does not, atone,'justify-Iifting”the injunotion.7

‘Imperial’s business costs do not trump the need to maintain the

status quo and protect Plaintiffs’ ability to obtain an adequate remedy at the

7 Plaintiffs note that Johnson’s testimony at the preliminary-injunction hearing also
addressed the fact that Imperial made decisions to transport modules to the Port-of

L ewiston and take other actions in furtherance of its proposal, before highway
modifications were completed in Montana and before receiving any permits or approval
for the transport in either Idaho or Montana. Hearing Transcript at 458-59.
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resolution of the case, and the cases Imperial relies on do not stand-for
such a proposition. For example, in Sandrock v. DeTienne, a landlord and
business tenant dispute, the Montana Supreme Court noted the duty of
courts o “minimize the injury or damage” to parties in a controversy. 2010
MT 237, 9 16, 358 Mont. 175, 243 P.3d 1123. Instead, the-Court upheld a

preliminary injunction based on its assessment of what constituted the

status quo in that case. /d. at {16, 19.

Lm Dfos 1s it raneidarad harm tn thae -
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enjoined party from lost rental income, where fhe status quo would have
“allowed collection of that inéome to continue, but the preliminary injunction
altered that status quo. 192 Mont. 175; 181-82, 627 P.2d 836,.839-40

.(1 981). ‘The Montana Supreme Court initially confirmed the definition of
“status quo” as "...the last actual, peaceable, noncontested condiﬁon which
preceded the pending controversy..." 1d. at 192 Mont. 175, 181, 627.-P._2d-1_. -
836, 839 (citations omitted). The Supreme Court then held the district court .~
erred in granting the preliminary injunction because the prima facie case .

“had been rebutted, the status quo would not be preserved, and the costs to

all parties would not be minimized. /d. at 182, 840. The costs consideration

PLAINTIFFS' BRIEF OPPOSING IMPERIAL OIL'S APPLICATION TO DISSOLVE OR MODIFY PRELIMINARY INJUNCTION

Page 26 of 29 .




in Porter thus did not trurhp the ﬁeed to preserve the status quo, but -
minimizing costs was aligned with preserving the status quo. 8
Here; on the other hand, the status.quo — the last “peaceable, .
 noncontested condition” - is the conditio.n»protected by the Court’s
preliminary injunction, i.e., no new permits for transport of unp;recedentéd
-siie and numbers of modules as pfoposed by Imperial. The Court
appropriately identified the condition thét would maintain the status quo

racnhrad and annrnnriatalv eonciderad the
resoived, ang appropriaiely consiaereg the
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impacts to the parties. The-Court did not manifestly abuse its discretion in

doing so, and Imperial’s business costs should not trump preservation of

the status quo.

lll.  CONCLUSION
In spite of Imperial’s afguments to the contrary, the Court properly - -
enjoined MDT on two independent bases. The preliminary injunction shouid -

not be dissolved or modified. . -

8 Further, in Cole v. St. James Healthcare, while the court considered the injury to both
parties (though not in terms of monetary cost), it also ensured the preliminary injunction
“preserved the status quo.” 2008 MT 453, § 25, 348 Mont. 68, 199 P.3d 810.
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PALN
RESPECTFULLY SUBMITTED this { ) day of September, 2011.

For Plaintiff Missoula County

RNy N/

D. Jé\r\pes McCubbin, Deputy County Attorney

For Plaintiffs Montana Environmental
Information Center, Sierra Ciub, and National

Wildljfe Federation | / ‘.

Q -
Summer Nealsen
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