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FRED VAN VALKENBURG
MISSOULA COUNTY ATTORNEY
D. James McCubbin, Deputy

200 W. Broadway

Missoula, MT 59802
406-258-4737
jmccubbin@co.missoula.mt.us
Attorneys for Missoula County

Thomas France (MT State Bar #2028)
NATIONAL WILDLIFE FEDERATION
240 North Higgins, Suite 2

Missoula, MT 59802

(406) 721-6705

france@nwf.org

Attorney for NWF

Robert Gentry

ROBERT GENTRY LAW, PLLC

114 W. Pine St.

Missoula, MT 59802

(406) 396-6322
robert@robertgentrylaw.com
Attorney for Montana Environmental
Information Center and Sierra Club

Sarah K. McMillan

WESTERN ENVIRONMENTAL LAW -
CENTER

P.O. Box 7435

Missoula, MT 59807

(406) 728-5096
mcmillan@westernlaw.org

Attorney for Montana Environmental
Information Center and Sierra Club

Summer Nelson

SUMMER NELSON LAW OFFICE, PLLC
114 W. Pine St.

Missoula, MT 59802

(406) 880-1038
summer@summernelsonlaw com
Attorney for Montana Environmental
Information Center and Sierra Club

MONTANA FOURTH JUDICIAL DISTRICT COURT
MISSOULA COUNTY

COUNTY OF MISSOULA, NATIONAL
WILDLIFE FEDERATION, MONTANA
ENVIRONMENTAL INFORMATION
CENTER, MONTANA CHAPTER OF THE
SIERRA CLUB,
‘ Plaintiffs,
VvS.

MONTANA DEPARTMENT OF
TRANSPORTATION, an agency of the
State of Montana, and JIM LYNCH, in his
capacity as Director of Montana
Department of Transportation,
Defendants,

Cause. No. DV-11-424
Dept. No. 3
PLAINTIFFS’ BRIEF IN SUPPORT
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INTRODUCTION

Plaintiffs move the Court to issue a temporary restraining order
(“TRO”), pursuant to MCA §§ 27-19-314-315, and file this Brief in support,
to enjoin the Montana Department of Transportation (“MDT”) from issuing
any permits connected to the Kearl Module Tkansport Project (“KMTP?),
amending or extending timelines for existing permits, or otherwise
authorizing work associated with the'KMTP; and restraining proposed
Defendant-Intervenor Imperial Qil (10) from taking action on any permits
related to KMTP that have already been issued by MDT, before this Court.
resolves Plaintiffs’ pending preltiminary injunction motion. On April 1, 2011,
Plaintiffs filed a complaint in this matter, and on April 7, 2011, Plaintiffs filed
a preliminary injunction motion and briefing to preserve the status quo
pending resolution of this litigation. ,

On April 5, 2011, Plaintiffs’ counsel requested by télephone that MDT
refrain from issuing any permits for the KMTP until the preliminary injunction
motion was resolved and advised MDT counsel that Plaintiffs would request
a TRO absent agreement from MDT to refrain from issuing KMTP permits.
On April 8, 2011, Plaintiffs’ counsel learned that MDT had issued a permit
allowing Imperial Oil (10”) to transport a 500,000 pound “test validation
module” (“TVM”) from Highway 12 at the Idaho border to Lolo Hot Springs
on April 14 and 15, 2011. Thereafter, Plaintiffs sent a letter’ to MDT - -
reiteratin'g their earlier request that MDT not issue permits for the KMTP until
the preliminary injuhctio'h,h”notion is resolved, and requesting information to -
clarify whether the TVM was contemplated by the EA and FONSI or had any
separate MEPA consideration. Plaintiffs also asked that MDT respond to
their letter by 12 p.m. on April 13, 2011. MDT *has responded to Plaintiffs’

" Attached hereto as Exhibit A.
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letter and request, agreeing to not issue any additional 32-J permits, but not
to prevent the construction of the KMTP high/wide corridor.? |

MDT has permitted the TVM before construction of KMTP highway
modifications that are necessary for the KMTP to proceed, as required in-the
KMTP FONSI. MDT’s granting of the TVM permit, and silence on Plaintiffs’.
request that MDT refrain from issuing KMTP permits represents the camel’s
nose under the tent for the project. Because MDT is issuing permits for the

project and apparently intends to move forward without regard for the.

‘||pending Pl motion, Plaintiffs are requesting a TRO to preserve the status

quo pending resolution of Plaintiffs* preliminary injunction motion. Plaintiffs

request a TRO tfo prevent all KMTP activity, including movement of the TVM,

‘|lencroachment permits, construction activity, 32-J permits, and any other

activity that facilitates development of the corridor or movement of the 10

modules.
The TRO Motion and Brief rely on the briefing and documents

submitted in support of the preliminary injunction, incorporated by reference

| here, and briefly set forth the TRO standard and the basis for this motion.

| ARGUMENT
A. Standard For Issuing A TRO
The underlying purpose of both a preliminary injunction and a TRO is

to preserve the status. quo between the parties at the time the suit is filed . -
pending either resolution of the merits of the case, or, in the case of a TRO,
pending resolution of an injunction motion. Porter v. K & S Partnership, 192
Mont. 175, 181, 627 P.2d 836 (1981); Eliason v. Evans, 178 Mont. 212, 583
P.2d 398 (1978). A TRO precedes a hearing on a preliminary injunction,

when the harm sought to be prevented is currently occurring.

2 Attached hereto as Exhibit E.




1 A TRO is intended to prevent irreparable injury before the Court has
2 |{an opportunity to review the injunction motion. Boyer v. Karagacin, 178
3 {|[Mont. 26, 32, 582 P.2d 1173, 1177 (1978). The TRO and preliminary

injunction standards are similar and the threshold that a party must meet to

4
s | qualify for a TRO is minimal. In Boyer, the Court stated "to obtain a [TRO]
- ||the complaint must contain a statement of material facts establishing

6

irreparable injury or plaintiff's right to the relief sought therein." Boyer, 178
7 Mont. at 31, 582 P.2d at 1176. That requirement can be satisfied through
& |/the submission of an affidavit asserting material facts. In re Marriage of

9 ||Morazan, 237 Mont. 294,297, 772 P.2d ,872’ 874 (1989). Plaintiffs’

10 ||submissions satisfy those requirements.

B. Plaintiffs satisfy the requirements for a TRO, and a TRO should

11
be issued to preserve the status quo

. 1. Plaintiffs are entitled to the relief sought

As set forth in Plaintiffs’ Brief in Support of Motion for Preliminary

¥ Wlinjunction (PI Brief), Plaintiffs allege that MDT is violating the Montana

15 || Environmental Policy Act (‘MEPA”) and MDT statutory and regulatory

16 ||guidance through issuance of the KMTP Finding of No Significant Impact,

17 ||February 2011 (“FONSI”). PI Brief, pp. 9-37. Because of the violations and .

Plaintiffs’ likelihood of success on the merits, Plaintiffs are entitied to the

13

18
9 relief requested in the Complaint, Injunction Motion and TRO Motion, and .
~||are entitled to maintenance of the status quo while the case is pending.
20

- || Plaintiffs satisfy the requirements to obtain a TRO, because the Complaint
21.

| and other documents submitted contain a “statement of material facts”
22 |l establishing Plaintiffs’ right to the relief requested. Boyer, 178 Mont. at 31,
23 ||582 P.2d at 1176.

24
25

26 4




10

11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

2. Irreparable Injury will occur without a TRO

Plaintiffs further satisfy the requirements o obtain a TRO because the
Complaint and other documents filed contain a “statement of material facts”
establishing that irreparable injury will likely occur if the Department allows
the project to proceed without addressing the issues and legal violations
raised by Plaintiffs. /d. _'

| Although Plaintiffs are at this point aware of only the TVM permit that
MDT has issued, MDT has indicated by its actions and failure to respond to
Plaintiffs’ request that it will not voluntarily refrain from issuing permits or
otherwise allowing the project to proceed while the Court considers the
Preliminary Injunction Motion. If the project proceeds before the Court has
an opportunity to address the Motion and the merits of the case, many of the
harms may occur in the interim, and it will be difficult for the Court to afford
complete relief to Plaintiffs. Completion of this project in light of MDT’s
failure to comply with MEPA, the Montana Constitution, and governing
statutes and regulations would represent irreparable injury.

While the TVM permit allows module movement along a short segment
of the KMTP route in Montana; and while the TVM is only one of the scores
of KMTP modules, its travel presents real threats of harm to the human
environment. The TVM load that started moving toward Montana from
Lewiston, Idaho on Monday, April 11, 2011 had a “rough start” as reported .

by the Missoulian and other news sources, as well as the Idaho

Transportation Department (“ITD”). See Exhibits B, C and D®. The load first |

3 Exhibit B: Missoulian article, 4/13/2011,
http:/missoulian.com/news/local/article_4ba1f8a4-654c-11e0-82d1-001cc4c002e0.html;
Exhibit C: Lewiston tribune article 4/12/2011, http://www.Imtribune.com/breaking-
news/1737/;

Exhibit D: ITD news release 4/12/2011,
http://apps.itd.idaho.gov/Apps/MediaManagerViewer/NewsRelease/NewsRelease.aspx?|

d=3275

5
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broke a large tree branch, then hit a guy wire near Orofino, Idaho, which led
to a power pole snapping and hitting a high voltage transmission line,
causing power outages to more than 1,300 homes and businesses for
several hours, and closing the highway for over an hour. /d. These.
problems occurred in Idaho, where the turn-outs have already been
constructed and where the utility lines have already been relocated. It is
difficult to predict what might occur in Montana where the turnouts have yet
to be constructed/expanded or all the utility lines relocated.

- While Plaintiffs disagree with MDT’s position that the mitigation - -
(construction of turnouts, relocation of utility lines, etc), will make the KMTP
impacts insignificant, MDT itself determined the impacts of the KMTP would
be insignificant only with that mitigation in place. Thus, pursuant to MDT’s
own reasoning, movement of the TVM without implementation of those
mitigating efforts will likely have significant impacts.

Although 10 reassured the public that no people were injured in its
April 11, 2011 mishap-riddled first night of the TVM transport, it's important
to remember that the first night of the TVM travelled through an area where
utility lines had already been relocated, and turn-outs constructed.

Beyond the harm posed by the TVM alone, the project as a whole
poses irreparable damage, as injury to the environment is generally
considered irreparable or long-term. The United States .Supréme Court has
enunciated a standard for irreparable harm and injunctive relief in cases
involving environmental protection: "[I]f such injury is sufficiently likely, - -
therefbre, the balance of harms will usua[ly favor the issuance of an - -
injunction to protect the environment." Amoco Production Co. v. Village of
Gambell, 480 U.S. 531, 545 (1987). While irreparable damage may not be

automatically presumed in these cases, "[e]nvironmental injury, by its nature,
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can seldom be adequately remedied by money damages," and therefore
injunctive relief is usually appropriate. /d. The Montana Supreme Court
recognizes that environmental harm warrants injunctive relief when a state’s

environmental review documents are arbitrary. Friends of the Wild Swan v.

|| Department of Natural Resources, 2000 MT 209. Similar.reasoning led to

the holding that “absent ‘unusual circumstances,’” an injunCtion is the
appropriate remedy for a violation of NEPA's procedural requirements.”
Thomas v. Peterson, 753 F.2d 754, 764 (9th Cir. 1985).

Here, as set forth in the injunction briefing and affidavits in support, the

KMTP will create a new high/wide corridor for the transport of mega loads to
Alberta Canada by building new turn outs, expanding existing turnouts, and
re-locating utility lines. ,

Pursuant to the KMTP, 53 new football-field- sized turnouts will be
constructed, 21 more turn-buts will be expanded to accommodate the megé
loads, utility lines will be raised or buried at 572 locations, and 33 new traffic
structures will be installed. Many of the turnouts are adjacent to some of our
most treasured rivers and streams. The construction/expansion and use of
the turn-outs, other construction work, along with the significant additional
maintenance of the roads (de-icing, plowing, etc) will cause on-the ground
environmental injury, impacting streams and rivers. See Ex. 13 to P/ Brief,
Nielsen Affidavit. The construction of new traffic structures, and relocation of
572 utility lines while this matter is pending will cause on-the-ground
environmental injury, and would build the challenged high/wide corridor,
making complete relief more difficult for this Court to grant. - -

- The precise extent of the environmental, economic, and physical
injuries that will occur as a result of on-the-ground-construction, extended
traffic delays, delays in individuals reaching hospitals for emergency care,

power outages, potential accidents involving mega loads, are not known.
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However, these injuries are significant. The injuries resulting from the KMTP

are set forth in greater detail, and with reference to affidavits, in Plaintiffs’ P/

Brief at pages 40-43.

Plaintiffs alleged that MDT failed to recognize or analyze the impacts
of the creation of such a corridor and failed to consider alternatives to this
route, and now ask that the Court prevent its construction and use until the
injunction motion has been resolved. If the construction occurs, the

high/wide corridor will have been created, without its impacts ever having

been analyzed. The status quo will have been dramatically altered, and the -

Court’s ability to grant meaningful relief will be limited.
3. ATRO is in the public interest
In evaluating a motion for a TRO, some courts also consider the
advancement of the public interest. Natural Resources Defense Council v.
Winter, 518 F.3d 658, 677 (9" Cir. 2008). The legislature enacted MEPA,

“mindful of its constitutional obligations under Article I, Section 3, and Article |

[X, Section1” the sections enunciating the right to and duty to protect
Montana’s clean and healthful environment. MCA §75-1-102. MEPA is also
intended to ensure fully informed decision-making through careful analysis.
These are public interests, and preserving the ability for MDT to conduct

adequate analysis of alternatives and impacts, and ensure appropriate

in the public interest. The public interest will be served by requiring
compliance with the law, ensuring constitutional rights are adequately safe-
guarded, and by preventing on-the-ground construction and use of the
KMTP route prior to the resolution of Plaintiffs’ preliminary injunction motion.
CONCLUSION
To prevent irreparable injury, and maintain the status quo, and for the

reasons set forth herein and in Plaintiffs’ Brief in Support of Preliminary
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Injunction and supporting exhibits, Plaintiffs ask the Court to issue a
temporary restraining order preventing MDT from issuing any permits
relating to the KMTP or otherwise authorizing the KMTP to proceed in any |
way — including issuing any permits for construction, utility relocation, traffic
structure installation or construction, or transportation of any modules,
whether identified as test modules or otherwise and restraining 10 from
taking any action on the KMTP pursuant to any permits that have already

been issued.

| o | (
RESPECTFULLY submitted this |3 | -~ day of April, 2011.

For Plaintiff M’SSOUIZL:Ii\

D. @ames McCubbin, Deputy County Attorney

For Plaintiffs MEIC, MT Chapter Sierra Club

s

Robert M. Gentry

For Plaintiff National Wildlife Federation

by Lo e

Thomaé France Esq.
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing was

mailed, postage prepaid first class, this

David L. Ohler
Special Assistant Attorney General

"2 "Yay of April, 2011, to:

Montana Department of Transportation

2701 Prospect Avenue
PO Box 201001
Helena, MT 59620-1001

[courtesy copy to IO counsel]
Stephen R. Brown

Garlington, Lohn and Robinson
PO Box 7909

Missoula, MT 59807
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FRED VAN VALKENBURG

MISSOULA
COUNTY COUNTY ATTORNEY
D JAMES MCCUBBIN, DEPUTY
' 200 W. BROADWAY
I\/HSSOULA MONTANA. 59802-4292
Jmccubbm@co Imssoula mt.us
- (406) 258-4737
e April 11, 2011
Tim Reardon, Chief Legal Counsel Attorney General Steve Bullock
Montana Department of Transportatlon Montana Department of Justice
PO Box 201001 S PO Box 201401
Helena, MT 59620-1001 Helena, MT 59620-1401

Sent via U.S. mail, fax, and email

RE: Missoula County et al. v. MDT, No. DV—11 424 Dept. 3, Montana 41:11 Jud1c1al Dlstrxct
Court, Missoula County ,

Dear Attorney General Bullock and Mr. Reardon:

The pﬁrpose of this letter is to request clarification regarding Imiperial Oil’s (“I0”) Kearl Module
Transport Project (“KMTP”) and propose a stipulation regarding the above-referenced action, filed

on April 1, 2011

On April 8, 201 1, we learned that MDT had issued a permit to allow an oversize load called the
KMTP “test validation module” (“TVM™) to enter Montana at Lolo Pass and travel to Lolo Hot .
Springs on April 14-15, 2011, to be stored at that location until construction of the KMTP permanent
infrastructure modifications was completed. Reoardmg this permit, we request clarification on the

following points:

e Please immediately provide us with copies of any transport permits that have been issued
that in any way relate to the KMTP. Please consider this to be an open and continuing
request for copies of any permits that may be issued in the future. ) :

o  What type of permit was issued for the TVM, and is the description above consistent with the
parameters of this permit? On what date was this permit approved by MDT? On What date
did MDT receive a penmt application from IO for the TVM? : o

e Wasthe permit issued for this TVM part of the KMT P as approved through the February
2011 Finding of No Significant Impact (“FONSI”)? If so, were the permanent infrastructure
modifications approved under the KMTP FONSI completed prior to granting this permit?

o Ifthis permit was issued as an action independent of the KMTP, was any MEPA
environmental review undertaken during MDT’s approval of this permit application?

As you know, our clients filed a motion for preliminary injunction on April7, 2011 with a brief and
exhibits in support. An electronic copy of that motion and brief were uansmltted to you on-April 7,
and full copies mailed to MDT on that day.

We are aware that the FONSI authorized MDT to issue encroachment permits for construction of
KMTP infrastructure modifications. Regarding KMTP infrastructure modifications: ;

EXHIBIT




Attorney General Bullock
Chief Counsel Reardon
Monday, April 11, 2011
Page 2 of 2

o DPlease immediately provide us with copies of any encroachment or construction permits that
have been issued that in any wey relate to the KMTP. Please consider this to be an open and
contimuing request for coples ‘of any permits that may be issued in the future. : :

S

e HasMDT issue'd any permits for construction or expansion of turnouts, for signal
modification, or any other construction work, other than utility relocation, necessary forthe -
KMTP? If so, what permits have been granted, when were they issued, and when will

construction work begin pursuant to 1ssued permits?

e Ifno permits have been issued for KMTP construction as déscribed in the previous.
questions, does MDT intend to issue such permlts prior to resolution of our clients’ request

for preliminary injunction?

Given that the purpose of our request for preliminary injunction is to preserve the status quo. until a
final hearing on the merits, we reiterate a request made last week that MDT agree not to issue any :
permits (encroachment, 32-J, etc.) that are connected/related to the KMTP, pendmcr resolution of the
injunction motion. If you will agree, we will prepare a stipulation to be filed with the Court
outlining that MDT agrees to abstain from issuing any permits for construction or KMTP module -
transport until the Court’s resolution of our motion for preliminary injunction. Because time is of the
essence, we ask that MDT respond substantively to this letter by 12:00 pm on Wednesday, Apnl 13,

2011.

Tf we are unable to reach an agreement to maintain the status quo, or if we get no response from you
as to this request by noon Wednesday, April 13, 2011, we will seek a temporary restraining order
from the Court to prevent MDT from issuing permits pursuant to the KMTP FONSL -

It is in all of our best interests that this matter is resolved in a fair and timely fashion, and we look
forward to your timely response. Thank you for your attention to our questions and propesed

stipulation.

Sinogrely,

es McCubbin, Deputy County Attorney
Attorney for Missoula County

by Sl AL

Thomas France
Attorney for Naﬂonal Wildlife Federation

4

Sarah K. McMillan, Robert Gentry, and Summer Nelson
Attorneys for Montana Environmental Information Center
and Montana Chapter of the Sierra Club

cc: Steve'Brown, esq.




Test module hits wire, cuts power to 1,300 homes Page 1 of 1

lissoulia

Test module hits Wire, cuts power to 1,300 homes

By KIM BRIGGEMAN of the Missoulian | Posted: Wednesday, April 13,2011 6:45 am

" The big blue megaload that a Canadian oil company says will validate its plan to send many more up U.S. nghway 121in Idaho
and Montana got off to a rough start. .

The wide load hit a guy wire alongside the highway near Orofino, Idaho, early Tuesday, setting off a sequence of events that led
to an hours-long power outage in some 1,300 area homes and businesses, and forcing a highway elosure of some 60 minutes. .

The mishap happened shortly after 1:30 a.m. PDT, a few hours after the big rig sfrlick and broke off a giant tree branch near the
Lewiston Rose Garden as it left town. The branch was 10 inches in diameter and 20 feet long. No traffic delays resulted.

Imperial Oil/ExxonMobil's test module, bound eventually for the Kearl Oil Sands of Alberta Canada, finished the mght parked
13 miles short of its designated stopover near Kooskia.

"In the interest of safety we halted the move at that point so we could completely assess the situation," said Imperial Oil
spokesman Pius Rolheiser. "We're working with the Idaho Transportatlon Department to understand what happened and to learn
from it, and to make adjustments to our transportation plan." .

It appeared the plan to make the 182-mile trip to Lolo Hot Springs in Montana by Thursday morming was off. Rolheiser called it
"highly unlikely" the trip would continue Tuesday night as proposed. _

The Idaho Transportation Department issued a statément saying it had requested Mammoet, the international company
transporting the load, to investigate and repost on both incidents. ITD spokcsman Adam Rush said Mammoet would not be
allowed to proceed until the report had been received and approved. : -

"When we' re working with haulers and shippers, our approach is to have an exchange of information with them and to improve
transportation plans moving forward," Rush said. "We don't like to levy fines right from the get-go or flat out deny people
permits, but we do ask them to make changes.”

Neither Rush or Rolheiser claimed to know how the accident near Orofino occurred. The load is 24 feet wide, 30 feet high and
_some 250 feet long counting pull and push trucks. It's reportedly the biggest load to ever travel on the wmdmg highway up the
narrow Clearwater and Lochsa river valleys in Idaho. : : .

According to an ITD news release, the guy wire was attached to a power pole near milepost 47, a couple of miles southeast of
town. The transport struck the wire, breaking a pole it was attached to. The broken line flew over a heavy h1gh—voltage power
line, shortmg it out. The highway was closed until Avxsta Power could assess the situation.

The Lewiston Tribune reported that power was lost in the areas of Weippe and’ Plerce small towns west of nghway 12, for
almost five hours. According to Rolheiser, it wasn't that long. :

"Tt's our understanding from the local utility company that a number of customers were temporarily affected. The incident took -
place at 1:30 last mght and it's our understanding that power was restored to all customers before 5 a.m.," he said. "Obviously we
apologize for any inconvenience that that might have caused." S

http://missoulian.com/news/state-and-regional/article_4bal f8a4-654c-11e0-82d...  4/13/2011 14:52 PM




Lewiston Tribune Online ' Page 1 of 1

Megaload knocks out pbwer at Pierce, Weippe

April 12,2011, 11:36 am

About 1,300 homes and businesses in the Pierce and Weippe areas were without power for almost five hours this
morning after an Imperial Oil test module hit a line supporting a transmission wire.

The outage started at about 1:45 a.m. following the incident on U.S. Highway 12, two miles east of Orofino, said Debbie
Simock, a spokeswoman for Avista. ~

The megaload hit a supporting line triggering a pole holding it up to break and then the supporting line hit a
transmission line that shorted, said Simock and a spokesman for the Idaho Transportation Department.

Traffic was delayed one hour instead.of the 15 minuteé that ITD is allowing, said Adam Rush, a spokesman for the
transportation department.

The over-sized shipment is now parked at milepost 61, 13 miles short of Kooskia where it was supposed to arrive by
5:30 this morning, Rush said.

" "No one was hurt," said Pius Rolheiser, a spokésman for ImperiaI.OiI.

No decision has been made about whether the test module will continue this evening on the next leg of its trip to
Montana on U.S. 12, Rush said.

Rush's employer is waiting for a report from Mammoet, Imperial Oil's hired hauler, about what happened before it
makes any decisions, Rush said. - :

For more on this story read Wednesday's Tribune or visit www.Imtribune.com.

EXHIBIT

C

http://www.lmtribune.com/breaking-news/1737/ : 4/13/2011 14:53 PM




ExxonMobil test shipment reaches milepost 61 Pagei of 1

News Release

April 12, 2011

Contact:

Adam Rush

Public Involvement Coordmator
(208) 334-811¢9 '

FOR IMMEDIATE RELEASE

ExxonMobil test shipment reaches milepost 61

BOISE - An Imperial Qil/ExxonMobil over-sized test load traveled from the Port of Lewiston to a turnout at milepost 61
west of Kooskia on U.S. 12 Monday evening, the Idaho Transportation Department reported. . .

During the trip:

- The transport struck and broke a tree branch near the Lew1ston rose garden. The branch was approxnmately 10 inches
in diameter and 20 feet long. No delays were caused.

- The load also hit a guy wire strung across the highway at milepost 47. A pole holding the guy wire up broke, and the
guy wire was flung over a nearby high voltage power line. The highway was closed for approxmately 60 mlnutes while

waiting for Avista Power to assess the situation.
- The test load traveled on to milepost 61 where it parked in a turnout at about 4 a.m.

The transportation department requested that Mammoet, the transport company, investigate and report on the two
incidents before resuming the trip. The module will not move tonight pending the report from Mammoet.

EXHIBIT

D

http://apps.itd.idaho.gov/Apps/MediaManager Viewer/NewsRelease/NewsRelea...  4/13/2011 14:53 PM




Monfana Department of Transportafion Jim Lynch, Director

serving yoa with pride 2701 Prospect Avenue . Brian Schweilzer, Governor

" Department will stipulate to provide sufficient advance notice to the Plaintiffs priot to the issuance

Legal Services Unit ' Web Page: www.mdt.mt.gov

PO Box 201001
Helena MT 59626-1001

April 13, 2011

D. James McCubbin

Deputy County Attorney

200 W. Broadway

Missoula, MT 59802-4292 _

VIA — Email, Fax and U.S. Mail

RE:  Missoula County, a political subdivision of the State of Montana v. State of Montana
Deat Mr. McCubbin:

I am writing in response to your letter of April 11, 2011. Valerie Wilson and myself will be handling

the defense of this case for the State of Montana and Jim Lynch, Director-of Montana Depattment

of Transportation. In the future, please address your corresporidence ditectly to one or both of us.

In response to your request for clarification, on April 8, 2011 the Montana Department of 4
Transportation issued an oversize permit to Mammoet USA South, Inc. for the transport of a test
validation module (TVM). The permit is valid for travel in Montana on April 14 and 15, 2011, and
is limited to travel between Lolo Pass and Lolo Hot Springs between 2:30 a.m. and 5:00 a.m.
Further movement of this module will require another permit.. We have been advised by Imperial
Oil that the TVM is being used to test the Idaho portion of their route. That is the reason it is
stopping at Lolo Hot Springs. Per your request, I have enclosed a courtesy copy of the permit.

The Department has issued encroachment permits for the construction of turnouts.” Construction
has not begun on any of the turnouts. MDT has not yet been provided a construction schedule, so
we do not know on what date that construction will begin. That decision would be up to the
contractor responsible for the construction of the turnouts. '

As stated in the EA and FONS], transportation of the Kearl modules from Lolo Pass to the Port of
Sweetgrass will not commence until the construction of turnouts, the modification of traffic signals
and the relocation of utilities is completed. While at this point it is uncertain when the Coutt will
make a decision on your motion for a preliminary injunction, it will be some time before any
oversize permits for the modules are issued. Unless Missoula County and the other Plaintiffs believe
that they will suffer some irreparable harm as the result of the routine construction of turnouts,
modification of traffic signals, and utility relocations along the existing highway, it seems that the
proper course would be to wait until the construction work is complete and the Department is
prepated to issue oversize permits before seeking a temporary restraining order. To that end, the
Department proposes that Missoula County and the other Plaintiffs stipulate that they will not seek
a temporary restraining order to enjoin the movement of the TVM to Lolo Hot Springs,
construction of the turnouts, signal modifications and utility relocations. In exchange, the

of any oversize permits that the Plaintiffs will have time to seek a temporary restraining order.

Phone: (406) 444-7277 Road Report: (800) 226-7623 or 511
Fox:  (406) 444~7206 ) TTY: (800) 335-7592




Given the routine natute of the construction wotk and the lack of itreparable injury, this proposal
seems fair to all concerned. Please let me know your and the other Plaintiffs’ thoughts at your "
earliest convenience.

Finally, since the parties are now engaged in litigation, we request that you, the other Plaintiffs, and -
your clients follow the Rules of Civil Procedute, and make any futute requests for docurnents or’
- information pursuant to those Rules. :

If you have any questions, please feel free to call myself directly at 444-6094 or Valesie Wilson at -
444-6065.

Sincerely,

David L. Ohler
Legal Counsel

Ce: Tim Reardon, Chief Legal Counsél
Steve Brown, Gatlington, Lohn & Robinson

Legal Services Unit Web Page: www.mdt.mtgov
Phone: (406) 444-7277 Road Report: (800) 226-7623 or 511
Fax:  (406) 444-7206 ] : TTY: (800) 335-7592
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Monfana: Department of Transporiation L Jir'Lynch,-Director
" Brian Schweilzer, Governor

2550 ProspectAve
PO Box 4639
Helena MT59604-4639

Must be.car rleé with Pem}xt 143747

The. fol!ownrr route will be used: US-12- ﬁorn LOLOPASS (MP-0.0) to LOLO HOT
SPRINGS: (l\/IP 7.5)

in:accor dam,e with the applicable:provisions: Of:{.ilt Montana Code Annotated and
Administrative Rules of Montana, and having determined that the issuance:of this p(,r:mt
s im'the public interest, the following arethe restrictions that will apply:

‘Travel hours: In the interest of the travelling public: tra\fel.-xs-allo\xted;
e Monday through Friday — 2:30 AMto 5:00 AM

Travel days: No travel is allowed on holidays orholiday weekends, Holiday ‘Weekends would
be Friday, Saturday, Sunday if the Holiday falls on Friday or Satirday and Saturday, Sunday and
~ Monday if-(he Holiday falls on Sunday or Monday. '

Traffic delays: Mammoet shall not delay traffic in excess of T0-minutes.
‘Transport -conéiifio,nslstpuc:t-ures:

1) On noninterstate highways, when speed xcslucnons over structitres are:imposed, two. flag
-vehicles or one flag vehicle and one flagperson, cqmppeci with-high visibili ty. clothmg and hand- -
signaling devices, are required. Hand signaling devices shall be-a stop/slow paddie 18 inches
“wide-and octagonal in shape, ‘with letters at least'6 incheshigh. The-background.of:the stop face

shall be red with-white letters and border.

(2) Before crossing any noninterstate structure or structures, the hauling’ unit.shall cometo a
complete stop approximarely’ 30:feet from the end. of the structure. After flag vehicles or flag
persons have stopped all traffic onto the structure, the overweight vehicle shall proceed ata
speed not to:exceed five miles per hour with the:center-of the unit d1rectiy over thecenterlineof
the roadway-of the structure. There shall be no-alteration of the speed- (oh&ngmo of gears) while

- on the structure or‘approach. Flag-vehiclesor flag persons shiall not permit.any other traffic.on
the structure until the:overloaded vehicle'is.off the structure.

(3) The word "structure” shall mean any bridge, overpass, etc.

Travel during adverse-conditions: Extreme caution in the operation of a motor vehicle shall be
exercised when hazardous conditions.such as those caused by snow, ice, sleet, fog, mist, rain,
dust or smioke adversely affect visibility or traction. Speed shall be: reduced when such .

condmon_s exist. When conditions become sufficiently dangerous, the company -or the operator -
shall discontinue operations, and operations shall not be resumed until the'vehicle can be:safely
operated. No travel is allowed when a route has been placed under Severe Driving conditions as’
determined by the Department of Transportation. The Department of Transportdtlon toad report




i$ available between Novemiber1 and May 1, 24 hours a day hy calling 511 or (R00) 226-7623
.and on the Department of Transportation internet.site-at www:mdt511.com.

Emergencies invelving railroads: For emergencies involving railway crossings/tracks, for -
Butlington Northern Santa Fe, immediatelycall 1-800-832-5452; for Montana Rail Link,
immediately cal] 1-800-338-4750 for assistance.

Flag vehicle v eqnirements‘ "I‘Wo front and two rear flag vehicles are required for all travel. Flag
vehicle.equipment: A flag vehicle may be a passenger:car or pickup truck that does not exceed
‘manufacturer's rated, capacity of 2 ton. A flag wehicle may not.exceed legal limits of size and
weight. It must be equipped with an "oversize:load" sign & flashing lights or rotating beacon

light. The:sign & lights must'be mountcd onthe roefof the flag vehicle. Two way. radio
communications is required. Lights shall-be. flashing or mtatmg & the:sign clearly visible:front &
rear'when escorting an oversize load, The flag vehicle shall be within 500 to 1000 feet of the
load. Forloads exceeding 10' wide, .a sign-with the words "oversize load" shall be mounted at
any visible height on the front & rear ofthe load. Tietters shall not-be’less.than 8" in height. The
letters'shall be dark in color ona light colored background. On the power unit, flashing amber
lights, a:minimum of 5™in diameter, 50 candlepower, 60to 90 flashes per minute, shall be
motunted at each end of thewide Ioad sign. A revolving light or strobe Tight- may be substituted
for flashing lights..Lights shall be flashing or. Iotatmo atall times when MOVING an OVersize Joad.
Flag vehicles may be required in liev of "oversize load" signs & ﬂasmno lights. ‘Lowing.vehicles -
must be.equipped with two way radio commuwmications.-

Traffic-control requirements: Three: pilot' vehicles (2 in front, 1 in back) escorted by two
Montana State Highway Patral cars (1 dnfront, 1in back) will be required {o-escort-the cargo and
to provide safe control of following and on-coming traffic. ‘A “leapfrog” approach will beused
where the two forward pilot vehicles will hold: oncoming traffic in five mile segments, with the
Montana State Highway Patrol escort at-the forward most holding g position. Therear pilot
wvehicle will monitor and control rear-approaching traffic along with a Montana State Highway
Patrol escort. ' '

Lights and signing requirements: Vehicle combindtions éxceeding 10 feet in‘width require
“oversize load" signs front and rear. Flashing amber lights, revolving beacon-or strobe lights -

shall he:mounted and operational at each-end of the "oversize load" sign.on'the power tmit.
“Vehicles traveling at night must be- equ1pped with lights the fill width and length of'the vehicle
. and load wlnch are'visible for not less:than 500 feet undermormal atmospheric.conditions at
mgh’f

Prime mover requirements: Trucks used fbr*hatﬂino muyst conform to EPA emission standards.
Nighttime hghtmv' Li ghting to conduct nighttime activities. wdl bé.controlled: and directed to
minimize impacts or the public. and wildlife wherever possible as long. as:it-does not compromise:

the safety of workers and irafﬁc

Emergency services -notif_i‘r_:ation:- Notify all local emergency-services a minimum of 24 hours
priorto‘travelin their jurisdictionias to rotite, time, and date of move to make arrangements in.




the event'of emergency. Emergency services would include all local law enforcement, -
ambulance, local, state, and federal fire agencies, affected by this move. The convoy must travel
with a satellite -phow*lo-.ensurc con'mmnication in areas with limited wireless coverage.

‘Insurance: Mammoct shall mamtam and prowvi de plOOf of, commercial general ligbility .
insurance in:(the amount of $1 million dollars combined single Hmit bomlv injury and property
damage liability per occurrence while transporting the cargo. The insurance policy must be
issued by an entity licensed with the:State of Montana having a Best’s rating of no less than A-..
The insurance policy must contmually remain in-effect until the-completion of the: transport of
‘the cargo,

Notlﬁut’mﬁ Mammoet must notify the Maimenénce Chief in the Missoula District a minimum

©_ of 48 hours in advance and again 12 hours prlm to entering: the District in order for MDT

‘personnel to.be present.

Phone rzumbcxs and contacts for MDT OFf ﬁcmls

Headquarters - : _ .
Chief Operati ons-Officer i-Dwane.&axiey 406-431-2748 (Work: Cell)
o 406-396-8779. (Hlome)
Director - Jim Lynch 406-253-4937

‘Missouila District ' o

Administrator Doug Moeller 406-544-1597 (Work Cell) Call First
406-370-4443-(Personal Cell) Call Second.
‘4(6-546-5428 (Personal Cell) Call'Last

Maintenance Chief -Jack May 406-544-5803 (Work Celly
' 406-273-6175(Home)

406-239-4819 (Personal Cell)
'8816-2243-4132 (Satellite)

Missoula County officials must also be notified 24 '.hours:pri‘or-'to movement inio Montana.

Mammoet must. nonfy the Helena MCS ofﬁce at 406- 444 7629 24 hours in. advance of the date
and tlmc that:the Toad W111 be arm:mg at’ 1h€> border. . .

Mammoet w1ll notify the pubixc in advance of the module trcmsportduon schedule.

Public motification: Mammoet will ensure that the general public is:made aware-of the -
transporters position along the route to minimize: potential impacts. Thiswill be achievcd by thé
- use of dynamic mobile: signboards mdlccmng OVERSIZED LOAD AHEAD. Itwill alsobe -
accompanied with phorie calls to the Jocal authorities 2 miininmium of .24 -hours prior to and while
passing thru each Junsdlctmn Mammoet. shall maintain a GPS ‘website to permit local authorities
 to locate the position of the transports in real time.




‘Coordination measures for aguatic resources: Mammoet shall adhere to the current
Environmental Mitigation and Coordination and Measures for Aquatic Resource Special Provision

as set forth in the Kearl Module Transportation Plax (KMTP) Environmental Assessment and the

Finding of No Slg;mﬁcmt Impact.

.Guurdmduun measures for bears: Mammoet shall. 'ldheuc to the carrent Environmental
Mitigation and Coordination and Measures for Bears Special Provision as set forth in the Kearl
Module Transportation Plan. (I\MTP) j2 -nvnonmental \ﬂscbxmnnt and the Finding of No '
Significant Impact.

Mammoetshall adhere to the commitments and. requiremefzts'-sct forth in the Kearl
Module Transporiation Project April 2010 Envaronmental Assessment and the Feba uary
2011 Fmdmg of No Significant Impact.’ : :

Mammoct shall ensure iodule tramsportation-activities conform to the Monmn a
"lransportamm Plan Rev B. :

Montana }E)e_partmen‘t*of‘Tr;ansportatiom
/’f ]
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Mammoet 1.S.A. South Inc.

By: , _ Date:




