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Attorneys for Imperial Oil Resources Ventures Limited

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY

COUNTY OF MISSOULA, NATIONAL Cause No. DV-1 1-424
WILDLIFE FEDERATION, MONTANA
ENVIRONMENTAL INFORMATION Hon. Ray J. Dayton
CENTER, MONTANA CHAPTER OF
THE SIERRA CLUB,

Plaintiffs,

V.

MONTANA DEPARTMENT OF THIRD AFFIDAVIT OF
TRANSPORTATION, an agency of the KENNETH L. JOHNSON
State of Montana, and JIM LYNCH, in
his capacity as Director of Montana
Department of Transportation,

Defendants,

IMPERIAL OIL RESOURCES
VENTURES LIMITED,

Defendant-Intervenor.
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PROVINCE OF ALBERTA )
ss:

CITY OF CALGARY )

Kenneth L. Johnson, being first duly sworn upon oath, deposes and states:

1. On April 15, 2011, I provided an affidavit in this lawsuit. The

statements made in that affidavit remain true and correct.

2. On May 18, 2011, I testified at the preliminary injunction show cause

hearing in this lawsuit. The testimony I provided in the hearing remains true and

correct, except as modified in this affidavit as a result of events that have occurred

since the date of my testimony.

3. At the injunction hearing, I testified about the process that would be

required to reconfigure the Kearl modules to meet interstate highway height

restrictions. This process involves disassembling each fabricated module and

reconfiguring the pieces of the disassembled module so that they can be shipped at

original height or at a height that does not exceed maximum clearance of interstate

highway overpasses. Since the date of the hearing, Imperial now has completed

the disassembly of 33 modules at the Port of Lewiston, Idaho and I can confirm the

actual cost of the disassembly work has been greater than $500,000 per module.

4. These 33 modules in Lewiston, Idaho now have been disassembled so

they meet height restrictions for the interstate highway system. As a result of the
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disassembly, the original 33 modules now consist of approximately 65 transport

loads.

5. Imperial now has 115 remaining modules (in addition to the Lewiston

modules) that require transportation and when reconfigured will comprise

approximately 250 transport loads. Imperial has and will continue to incur

significant costs associated with the reconfiguration of these modules to meet

interstate highway height restrictions.

6. The U.S. Highway 12 route from Lewiston, Idaho to U.S. Highway 93

in Lob, Montana to its intersection with Interstate 90 in Missoula remains a key

part of Imperial’s transportation plan for modules. Imperial has received favorable

rulings in the Idaho contested case hearing and a decision is now before the

Director of the Idaho Transportation Department which, if also favorable, would

lead to Imperial receiving permits to use the Idaho portion of this route for

modules.

7. In addition to the direct cost of reconfiguring the modules to meet

interstate highway height restrictions, delay in delivering the modules to their

destination in Canada has required the implementation of reassembly plans and

revised construction plans that are also increasing costs to the overall project and

with further delay could result in costs to Imperial that significantly exceed the

module reconfiguration costs.
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8. Imperial’s preferred route remains the original KMTP route that has

been proposed to MDT and for which all encroachment permits now have been

issued. However, despite the significant increased cost, Imperial is prepared to

accept a modified injunction that allows the transport of modules on Highway 12

and 93 to Interstate 90 in Montana.

DATED this 23 day of August, 2011.

Kenn . Johnson

On A24ic1 1 , 2011, before me, Notary Public, personally
appeared KENNETH L. JOHNSON, personally known to me to be the person
whose name is subscribed to the within instrument and acknowledged to me that
he/she executed the same.

WITNESS my hand and official seal.

Printed Name /iAA JatL /..t kj-),4

NOTARY PUBLIC
Mcriee McDonald

E:rriStOr & Solicitor
Canada Ltd.

55 Sunpark Plaza SE

Caga1y. Alberta T2X 3R4
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CERTIFICATE OF SERVICE

I, the undersigned, of GARLINGTON, LOHN & ROBINSON, PLLP,

Attorneys for Imperial Oil Resources Ventures Limited, hereby certify that on this
23rd day of August, 2011, a copy of the foregoing document was served on the
following persons by the following means:

_______

Hand Delivery
1-10 Mail

_______

Overnight Delivery

_______

Fax
1-10 E-mail

Fred Van Valkenburg
Missoula County Attorney
D. James McCubbin, Deputy
200 W. Broadway
Missoula, MT 59802
jrnccubbin@co.rnissoula.rnt.us

Attorneys for Missoula County

3. Robert Gentry
Robert Gentry Law, PLLC
114W. Pine
Missoula, MT 59802
Robertrobertgentrylaw.corn

Attorneys for Montana Environmental
Information Center and Sierra Club

5. Summer Nelson
Summer Nelson Law Office, PLLC
114W. Pine
Missoula, MT 59802
summer@summernelsonlaw.com

Attorneys for Montana Environmental
Information Center and Sierra Club

2. Thomas France
National Wildlife Federation
240 North Higgins, Suite 2
Missoula, MT 59802
france@nwf. org

Attorneys for National Wildlife
Federation

4. Matthew K. Bishop
Western Environmental Law Center
P.O. Box 7435
Missoula, MT 59807-743 5
bishop@westemlaw.org

Attorneys for Montana Environmental
Information Center and Sierra Club

6. David K.W. Wilson
Morrison, Motl & Sherwood
401 North Last Chance Gulch
Helena, MT 59601
kwilson@mmslawgroup.com

Attorneys for Montana Environmental
Information Center and Sierra Club
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7. David L. Ohier
Valerie Wilson
Legal Services
MT Department of Transportation
2701 Prospect Avenue
P.O. Box 201001
Helena, MT 59620-100 1
dohler@mt.gov; valwilson@mt.gov

Attorneys for Montana Department of
Transportation and Jim Lynch

9. Ranald McDonald, Managing Attorney
John Harrison, Staff Attorney
Tribal Legal Department
Confederated Salish and Kootenai

Tribes of the Flathead Reservation
P.O. Box 278
Pablo, MT 59855
ranaldm@cskt.org
johnh@cskt.org

Attorneys for Amicus Curiae
Confederated Salish and Kootenai
Tribes of the Flathead Reservation

8. Honorable Ray J. Dayton
800 S. Main St.
Anaconda, MT 59711
rdaytonmt.gov

10. Ryan W. Sudbury
Sudbury Law Office, PLLC
P.O. Box 8366.
Missoula, MT 59807-8366
sudburylawofficegmai1.com

Attorneys for Amicus Curiae Nez
Perce Tribe

THIRD AFFIDAVIT OF KENNETH L. JOHNSON
FINAL 1045328

PAGE 6

kawalker
KAW signature


